UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 34 NO. 11 
(NOS.16,785 — 16,840) 


Pages 1621—1764 


November 1975 


For sale by the Superintendent of Documents, U.S. Government Printing Office, 
Washington, D.C. 20402. Price of single copy varies depending on size. 
Subscription price per year $14.70, domestic; $18.40, foreign. 








AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seqg.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘“‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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Grain Standards Act 


Barrios, Harry. GSL Docket No. 10. Conflict of interest 
— acceptance of gratuities for personal financial 
benefit 


Detta WeIcHING AND INsPEcTION BurEAu, Inc. GSL 
Docket No. 11. Order granting Motion to Withdraw 
Complaint .... 


Marcuey, Epwin T., d/b/a Lewistone GRAIN INSPECTION 
Service.GSL Docket No. 9. Dismissal — by mutual 
consent of parties . AS a eee 


(No. 16,785) 


In re DELTA WEIGHING AND INsPEcTION BurEAU, Inc. GSL Docket 
No. 11. Decided November 7, 1975. 


Order granting Motion to Withdraw 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Daniel Wentzell, for complainant. 
Sidney W. Provensal, Jr., New Orleans, LA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


ORDER 


Complainant filed a motion to withdraw the complaint filed 
October 17, 1975, which sought to revoke the designation of Delta 
Weighing and Inspection Bureau, Inc., as an official inspection 
agency under the U.S. Grain Standards Act, as amended (7 
U.S.C. 71 et seq.). The basis of complainant’s motion is that sub- 
sequent to the filing of the complaint the respondent, by letter 
dated October 28, 1975, voluntarily requested that its designation 
as an official inspection agency be cancelled effective at noon on 
November 17, 1975, and that complainant, by letter dated No- 
vember 4, 1975, granted respondent’s request and cancelled re- 
spondent’s designation effective at noon on November 17, 1975, 
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thereby rendering this action moot and further proceedings un- 
necessary. No answer or other moving paper has been filed in the 
interim. 


In these circumstances, the Motion to Withdraw the Complaint 
filed herein against Delta Weighing and Inspection Bureau, Inc., 
respondent, is hereby granted effective upon the signing of this 
Order. A copy of this Order shall be served upon the complainant 
and respondent. 


(No. 16,786) 


In re Epwin T. Marcuey, d/b/a LEwIsToNnE GRAIN INSPECTION 
Service. GSL Docket No. 9. Decided November 7, 1975. 


Order of dismissal — consent of parties 
This order is issued in accordance with the facts and circumstances set forth 
herein. 


LeRoy Christianson, for complainant. 
Eli Rapaich, Lewiston, Idaho, for respondent. 


Decision by Daniel W. Wentzell, Hearing Officer. 


The parties to these proceedings have entered into a negotiated 
settlement, as evidenced by the ‘‘Motion to Dismiss,’’ which pro- 
vides that respondent Matchey will consent to the suspension of 
his license to inspect grain under the United States Grain Stand- 
ards Act for a period of thirty days and complainant, the Director 
of the Grain Division of the Agricultural Marketing Service of this 
Department, will move for the dismissal of this action. 


Furthermore, the parties, through their representatives, have 
made known to the Hearing Officer, that the period of Mr. 
Matchey’s suspension should commence as of October 3, 1975, 
rather than October 1, 1975, as indicated in the ‘‘Motion to Dis- 
miss’’. 

In view of the above, these proceedings are hereby dismissed by 
mutual consent of the parties. 
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(No. 16,787) 


In re Harry Barrios. GSL Docket No. 10. Decided November 21, 
1975. 


Conflict of interest — acceptance of gratuities from individuals and organiza- 
tions by grain inspector for personal benefit — Sanction 


Where respondent violated the Act and regulations in the acceptance of gratui- 
ties for personal benefit as found herein, respondent's license as a registrant 
under the Act is revoked. 


Daniel W. Wentzell, for complainant. 
Don Almerico, Norco, LA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards 
Act (7 U.S.C. 71 et seq.), hereinafter referred to as the ‘“‘Act’’, and 
the regulations promulgated thereunder (7 CFR Part 26, hereinaf- 
ter referred to as the ‘“‘regulations’’) for the suspension or revoca- 
tion of the respondent’s license to inspect grain in interstate and 
foreign commerce. 


This action was initiated by the Deputy Director of the Grain 
Division, Agricultural Marketing Service of the United States 
Department of Agriculture on April 22, 1975, by the mailing of an 
informal complaint in letter form of a Notice of Proposed 
Proceedings in accordance with 7 CFR 26.2004.' It is alleged in 
the Notice that the respondent, while licensed as a grain inspector 
and employed by the Destrehan Board of Trade (DBOT) violated 
various provisions of the Act and regulations. Respondent filed an 
answer on May 20, 1975, in which he admitted that the Secretary 
had proper jurisdiction of this matter. In addition, the respondent 
also admitted that he had accepted $400 from persons engaged in 
the merchandising of grain; however, he denied that the accept- 
ance of such gratuity was in fact a violation of the Act because the 
‘“‘money received by respondent was not for the purpose of a 
favorable inspection, but that respondent had already inspected 


1. This is a provision under Subpart C relative to ‘‘informal proceedings”. The 
respondent was given the opportunity therein to request that the proceedings be 
conducted under Subpart D of Part 26 (7 CFR 26). 
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and passed the ship in question as did all other inspectors’’. Re- 
spondent requested Formal Proceedings as provided for under 
Subpart D of 7 CFR Part 26 and an Oral Hearing to show cause 
why his license should not be revoked. 


Thereafter, on June 24, 1975, complainant by Motion informed 
the Chief Administrative Law Judge, John A. Campbell that re- 
spondent was requesting Formal Proceedings and an Oral 
Hearing. Judge Campbell assigned this matter to Dorothea A. 
Baker, Administrative Law Judge, to hold further proceedings in 
accordance with the provisions of the ‘‘Rules of Practice’’ as set 
forth in Subpart D of 7 CFR Part 26.’ 


On June 27, 1975, complainant filed a ‘‘Motion to Amend Com- 
plaint’’ in which is set forth additional allegations of violations of 
the Act by the respondent. On July 11, 1975, the Administrative 
Law Judge ruled that the ‘‘Motion to Amend Complaint’”’ should 
be served upon the respondent and that respondent would be 
availed 15 days from receipt thereof to file a response thereto. 
Thereafter, no response was filed within the prescribed period of 
time. 


Respondent admitted, in its Answer of May 20, 1975, to the 
material allegations of fact set forth in complainant’s Notice of 
April 22, 1975, and by reason of failure to answer thereto, he has 
admitted the allegations contained in the Motion to Amend the 
Complaint. On August 20, 1975, the complainant filed a ‘‘Motion 
for the Adoption of Proposed Decision’ which was duly served 
upon respondent’s counsel. No objections were filed thereto. 


FINDINGS OF FACT 


1. Respondent, Barry Barrios, is an individual and has been 
employed by the Destrehan Board of Trade (DBOT) at New 
Orleans, Louisiana, as a licensed inspector from on or about Sep- 
tember 28, 1973. 


2. Respondent has been licensed as an official grain inspector 
under the Act approximately one year. On September 28, 1973, 
respondent was examined and issued License No. 220 to inspect 
grain for shipment in interstate and foreign commerce under the 
Act and regulations. 


2. Note: Reference in the June 23, 1975, communication to Subpart C appears to 
be a typographical error. 
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License No. 220 was issued in accordance with section 26.79(e) 
of the regulations (7 CFR 26.79(e)) on the condition that the 
licensee would, during the term of the license, comply with all of 
the provisions of the Act, the regulations and instructions issued 
by the Administrator. 


3. In connection with the matters issued herein, pertinent stat- 
utory provisions are: 


“§ 85. Suspension, revocation, and refusal to renew licenses; hearing; 
grounds; temporary suspension. 


The Secretary may refuse to renew, or may suspend or revoke, any license 
issued under this chapter whenever, after the licensee has been afforded an 
opportunity for a hearing, the Secretary shall determine that such licensee 
is incompetent, or has inspected grain for purposes of this chapter by any 
standard or criteria other than as provided for in this chapter, or has 
issued, or caused the issuance of, any false or incorrect official certificate or 
other official form, or has knowingly or carelessly inspected grain im- 
properly under this chapter, or has accepted any money or other considera- 
tion, directly or indirectly, for any neglect or improper performance of 
duty, or has used his license or allowed it to be used for any improper pur- 
pose, or has otherwise violated any provision of this chapter or of the regu- 
lations prescribed or instructions issued to him by the Secretary under this 
chapter. The Secretary may, without first affording the licensee an oppor- 
tunity for a hearing, suspend any license temporarily pending final deter- 
mination whenever the Secretary deems such action to be in the best in- 
terests of the official inspection system under this chapter.” (7 U.S.C. 
§ 85) 


“§ 87. Conflicts of interest. 


No person licensed or authorized by the Secretary to perform any official 
inspection function under this chapter, or employed by the Secretary in 
otherwise carrying out any of the provisions of this chapter, shall, during 
the term of such license, authorization, or employment, (a) be financially 
interested (directly or otherwise) in any business entity owning or 
operating any grain elevator or warehouse or engaged in the mer- 
chandising of grain, or (b) be in the employment of, or accept gratuities 
from, any such entity, or (c) be engaged in any other kind or activity speci- 
fied by regulation of the Secretary as involving a conflict of interest: * * *” 
(7 U.S.C. § 87) 


4. Pursuant to his authority under the Act, the Secretary of 
Agriculture promulgated regulations which, and in connection 
with the issues herein, in pertinent part, provide: 


“Section 26.87 Conflicts of interest. 


(a) General. Section 11 of the Act prohibits official inspection personnel 
from (1) being financially interested (directly or otherwise) in any business 
entity owning or operating any grain elevator or warehouse or engaged in 
the merchandising of grain, or (2) being in the employment of, or accept 
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gratuities from, any such entity, or (3) being engaged in any other kind of 
activity specified by regulation of the Secretary as involving a conflict of 
interest: * * * 


(b) (1) * * * 


(2) A person will be deemed to be engaged in the merchandising of grain if 
he is engaged in the business of buying, selling, transporting, cleaning, 
elevating, storing, binning, mixing, blending, drying, treating, fumi- 
gating, or other preparation of grain (other than as a grower of grain, or 
the disposition of inspection samples); or in the business of cleaning, 
treating, or fitting of carriers or containers for transporting or storing 
grain; eee 


(b) A ‘gratuity’ will be deemed to include any fee, or charge in excess of 
the published fee or charge or any favor, gift, loan, unusual discount, serv- 
ice, entertainment, or other thing of monetary value furnished to official 
inspection personnel in circumstances in which acceptance could result, or 
create the appearance of resulting in (i) the use of their office for undue 
private gain; (ii) an undertaking to give undue preferential treatment to 
any person; or (iii) any other loss of complete independence or impartiality 
in performance of official inspection functions.”’ 


5. On or about August 16, 1973, while licensed by the Secre- 
tary to perform official inspection functions under the Act, re- 
spondent accepted a gratuity of approximately $500 from Lloyd 
J. Scallon, Jr., and Hansen & Tidemann,* Inc., persons engaged 


in the merchandising of grain, as defined by section 26.87(b)(2) of 
the regulations (7 CFR 26.87(b)(2)). 


6. On or about September 16, 1973, while licensed by the 
Secretary to perform official inspection functions under the Act, 
respondent accepted a gratuity of approximately $500 from Paul 
Brown and Hansen & Tidemann, Inc., persons engaged in the 
merchandising of grain, as defined by section 26.87(b)(2) of the 
regulations (7 CFR 26.87(b)(2)). 


7. On or about January 25, 1974, while licensed by the Secre- 
tary to perform official inspection functions under the Act, re- 
spondent accepted a gratuity of approximately $400 from Paul 
Brown and Hansen & Tidemann, Inc., persons engaged in the 
merchandising of grain, as defined by section 26.87(b)(2) of the 
regulations (7 CFR 26.87(b)(2)). 


CONCLUSIONS 


3. The record herein discloses a variance with respect to the spelling of ‘“Tide- 
mann” and Hansen (Hanson). See Motion to Amend Complaint filed June 27, 
1975 and Complaint letter. 
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On the basis of the Findings of Fact set forth above, it is con- 
cluded that the respondent, Barry Barrios, while licensed by the 
Secretary as an official grain inspector under the provisions of the 
Act and regulations, did on three separate occasions accept 
gratuities from individuals and organizations, which were en- 
gaged in the merchandising of grain under the terms of section 
26.87(b)(2) of the regulations (7 CFR 26.87(b)(2)). By such ac- 
tions, respondent has violated the provisions of section 11 of the 
Act, 7 U.S.C. 87, pertinent provisions of which were set forth 
hereinabove. 


Section 2 of the Act (7 U.S.C. 74) sets forth the ccngressional 
declaration of policy of the United States Grain Standards Act as: 


“Grain is an essential source of the world’s total supply of human food and 
animal feed and is merchandised in interstate and foreign commerce. It is 
declared to be the policy of the Congress, for the promotion and protection 
of such commerce in the interests of producers, merchandisers, warehouse- 
men, processors, and consumers of grain, and the general welfare of the 
people of the United States, to provide for the establishment of official 
United States standards for grain, to promote the uniform application 
thereof by official inspection personnel, and to provide for an official in- 
spection system for grain; with the objectives that grain may be marketed 
in an orderly manner and that trading in grain may be facilitated.” 


Essential to this policy is the uniform application of the stand- 
ards by official inspection personnel. Foreign buyers of grain 
must be able to rely on such ‘‘uniform application” and therefore, 
the entire system revolves around the integrity of the official in- 
spection personnel. If foreign buyers cannot rely on the integrity 
of these individuals, who are licensed by the Secretary of Agricul- 
ture and act as the officers of the Federal Government, then the 
system will soon fall into disrepute and collapse. 


In the instant case, the respondent has used his position as an 
official grain inspector to procure financial benefits for himself. In 
so doing, he has created the impression of having lost complete 
independence or impartiality in performance of his official inspec- 
tion functions. Such conduct is in violation of the Act because it 
places in question the validity of the entire grain inspection pro- 
gram and creates distrust and suspicion amongst the foreign buy- 
ers of our grain. Therefore, the only appropriate sanction is the re- 
vocation of respondent’s license. 


ORDER 


Respondent’s license is hereby revoked. 
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On the basis of the Findings of Fact set forth above, it is con- 
cluded that the respondent, Barry Barrios, while licensed by the 
Secretary as an official grain inspector under the provisions of the 
Act and regulations, did on three separate occasions accept 
gratuities from individuals and organizations, which were en- 
gaged in the merchandising of grain under the terms of section 
26.87(b)(2) of the regulations (7 CFR 26.87(b)(2)). By such ac- 
tions, respondent has violated the provisions of section 11 of the 
Act, 7 U.S.C. 87, pertinent provisions of which were set forth 
hereinabove. 


Section 2 of the Act (7 U.S.C. 74) sets forth the ccngressional 
declaration of policy of the United States Grain Standards Act as: 


“Grain is an essential source of the world’s total supply of human food and 
animal feed and is merchandised in interstate and foreign commerce. It is 
declared to be the policy of the Congress, for the promotion and protection 
of such commerce in the interests of producers, merchandisers, warehouse- 
men, processors, and consumers of grain, and the general welfare of the 
people of the United States, to provide for the establishment of official 
United States standards for grain, to promote the uniform application 
thereof by official inspection personnel, and to provide for an official in- 
spection system for grain; with the objectives that grain may be marketed 
in an orderly manner and that trading in grain may be facilitated.” 


Essential to this policy is the uniform application of the stand- 


ards by official inspection personnel. Foreign buyers of grain 
must be able to rely on such “‘uniform application”’ and therefore, 
the entire system revolves around the integrity of the official in- 
spection personnel. If foreign buyers cannot rely on the integrity 
of these individuals, who are licensed by the Secretary of Agricul- 
ture and act as the officers of the Federal Government, then the 
system will soon fall into disrepute and collapse. 


In the instant case, the respondent has used his position as an 
official grain inspector to procure financial benefits for himself. In 
so doing, he has created the impression of having lost complete 
independence or impartiality in performance of his official inspec- 
tion functions. Such conduct is in violation of the Act because it 
places in question the validity of the entire grain inspection pro- 
gram and creates distrust and suspicion amongst the foreign buy- 
ers of our grain. Therefore, the only appropriate sanction is the re- 
vocation of respondent’s license. 


ORDER 


Respondent’s license is hereby revoked. 
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Complainant’s ‘‘Motion for the Adoption of Proposed Decision”’ 
was pursuant to 7 CFR 26.2035. In this regard, the attention of 
the parties is directed to the rules of practice and, in particular, to 
those provisions of § 26.2035 which provide: 


“In not less than 30 days after service of complainant’s motion and 
proposed decision, the Judge shall issue an initial decision without further 
procedure or hearing.*- Unless the parties have waived service of the 
Judge’s decision, it shall be served upon them by the Hearing Clerk. The 
parties shall be given an opportunity to file appeals to the decision, to file 
briefs in support of such appeals, and to make oral arguments thereon be- 
fore the Secretary in accordance with § 26.2040.” 


Copies hereof shall be served on the parties. 


*The Decision and Order became final November 21, 1975. — Ed. 
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Horse Protection Act 


Forp, Joun H. HPA Docket No. 16. Consent order — 
NIE iiscw vc occa 


(No. 16,788) 


In re Joun H. Forp. HPA Docket No. 16. Decided November 21, 
1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in the “‘soring”’ of a horse as found herein 
thereby inflicting cruel and inhumane on the animal. Respondent is assessed 
a civil penalty therefor in the amount of $300.00. 


Alexander Samofal, for complainant. 
J. Wm. Thompson, Bessemer, ALA for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative action for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the Act, and the regulations 
promulgated thereunder (9 CFR 11.1 et seq.), hereinafter referred 
to as the regulations, instituted by a complaint filed on November 
20, 1974, by the Administrator of the Animal and Plant Health 
Inspection Service. Respondent has filed an answer in which he 
admits the allegations of the complaint and waives oral hearing 
and further procedure under the Rules of Practice (9 CFR 12.1 et 
seq.), and for the purpose of this proceeding and for such purpose 
only, consents to the issuance of a specified order containing 
findings of fact, conclusions and order, assessing a civil penalty of 
$300, based upon the allegations set forth in the Complaint. The 
complainant has recommended that said order be issued. 


FINDINGS OF FACT 


1. (a) John H. Ford, hereinafter referred to as the respondent, 
is an individual residing at Route 1, Box 327A, Century, Florida 
1629 
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32535. 


(b) Respondent, at all times material herein, was the trainer 
of the horse, ‘‘Headman’s Hurricane,’’ shown as Entry No. 43A, 
in Class No. 21, at the Pensacola Charity Horse Show, Pensacola, 
Florida, on May 5, 1973. 


(c) The Pensacola Charity Horse Show, Pensacola, Florida, 
held on May 5, 1973, was a horse show to which horses had been 
moved in commerce. 


2. Respondent, on or about May 5, 1973, at the Pensacola 
Charity Horse Show, Pensacola, Florida, showed and exhibited 
the horse, ‘‘Headman’s Hurricane’’, Entry No. 43A, Class No. 21, 
which was “‘sored’’, as that term is defined in the Act and the 
regulations, by the use on the horse of a cruel and inhumane 
method or device, which would reasonably be expected to result in 
physical pain to the horse when walking, trotting, or otherwise 
moving, to cause extreme physical distress to the horse, or to 
cause inflammation, and which did cause the horse’s front 
pasterns to become raw and bloody. 


CONCLUSIONS 


By reason of the facts set forth in paragraph 1 and 2 herein, re- 
spondent has violated section 4(b) of the Act (15 U.S.C. 1823(b)) 
and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order shall be issued. 


ORDER 


Respondent John H. Ford is assessed a civil penalty of $300, 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Alexander W. 
Samofal, Office of the General Counsel, APHIS Division, Room 
2422, South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within 30 days from the date this order 
becomes effective. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the date upon which 
service of the order is made upon respondent. 
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Laboratory Animal Welfare Act 


PRIMATE Imports, Inc. LAWA Docket No. 44. Dismissal 
— on stipulation of parties 


(No. 16,789) 


In re Primate Imports, Inc. LAWA Docket No. 44. Decided 
November 4, 1975. 


Order of dismissal — on stipulation of parties 


Thomas E. Bundy, for complainant. 
Marshall Meyers, Washington, D.C., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


In accordance with the stipulation of the parties in this 
proceeding, this case is dismissed. 





LIST OF DECISIONS REPORTED 
NOVEMBER 1975 
AGRICULTURE DECISIONS 
Packers and Stockyards Act, 1921 


Akers, H. R. P&S Docket No. 5183. Consent order — 
Sanction 


Cuatom Livestock Auction Corporation. P&S Docket 
No. 5046. Termination of suspension 


Curnow, ALTREE v. CALIFORNIA LivesTtocK MARKETING 
Association. P&S Docket No. 5003. Reasonable 
stockyard services — failure to furnish — Sale in- 
structions — failure to follow — Damages — measure 
of — Reparation 


DasuHner, Steve v. BAKER Livestock Auction, Inc. P&S 
Docket No. 5159. Dismissal — settlement between 
parties 


Eccteston, B. L. P&S Docket No. 5173. Consent oder — 
Sanction 


Emmett Livestock Commission Co., Inc. P&S Docket 


No. 5138. Consent order 


Gitpeck, Cary E.,d/b/a Gitseck Livestock Sates. P&S 
Docket No. 5142. Accounts and records — incom- 
plete or incorrect — Checks or drafts — insufficient 
funds — Custodial account for shippers proceeds — 
deficiencies in — Net proceeds — failure to remit — 
Sanction 


HartTMAN Livestock Commission Co., Inc. P&S Docket 
No. 5166. Consent order 


Hus City Livestock Sates, Inc. P&S Docket No. 5167. 
Consent order 


Lee, Davip V. and Dona.Lp Vance v. RosBert K. STARKS, 
d/b/a Western CaTTLe Company, and Virci M. 
Kerr. P&S Docket No. 4946. Order of dismissal........ 


MatTapDeERO Nacionat Packinc House, Inc. P&S Docket 
No. 5124. Checks or drafts — insufficient funds — 
Failure to pay when due 


Mip-Souts Orper Buyers, Inc. v. Tice ENTERPRISES, INC. 
Gary Berta, and Piatre VALLEY Livestock, INc. 
P&S Docket No. 4827. Jurisdiction — Secretary not 
deprived of — Sale for cash established — Net pro- 
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ceeds — retention of — Wrongful resales — proceeds 
of — Animals delivered and unpaid for — proceeds 
of sale of — Bankruptcy — petition in — Declara- 
tion as constructive trustee of all proceeds from 
wrongful resales 


Joint liability — Constructive trustee — Reparation 
against Gary Berta and Platte Valley....... 


Mip-Soutn Orper Buyers, Inc. v. TiGE ENTERPRISES, 
Inc. et al. P&S Docket No. 4827. — order — — 
ing issuance of further order . 5 Shy or, 


PatmerR, GERALD D. P&S Docket No. 5162. Consent 
order — Sanction................... 


Rice, Bitrand Lots Rice, d/b/a CLEesurNne County Live- 
stock Auction v. CLenis Witcox and Bit Davis, 
d/b/a Davis Livestock Auction. P&S Docket No. 
4926. Agency — failure to establish — Conspiracy 
— failure to prove — Proceeds of sale — retention 
of — Unjust practice — failure to pay — Reparation.......... 


Seaton Livestock Auction, Inc. P&S Docket No. 5144 
Consent order . .. 


Van Liere, Don; Ray Van Liere and Ike Van LIERE. 
P&S Docket No. 5085. Dismissal with nett to 
Ike Van Liere .......... ; 


Van Liere, Don; Ray Van Liere and Ike VAN LIERE. 
P&S Docket No. 5085. Consent order, and sanction 
against Don Van Liere and Ray Van Liere.................. 


Vance, Dewey R. v. NAsHvILLeE Livestock ComMISSsION 
Corp., and Ernest E. Tipwett. P&S Docket No. 
5042. Stockyard services — refusal to render — Cash 
only basis — refusal to do business on — Complaint 
untimely filed — dismissal . . Na renee 


Wacner Mitts, Inc. v. Paut Spence, Union Stock YARDS 
Company, Inc. and Dr. Fioyp Lee Prater. P&S 
Docket No. 4925. Order on reconsideration 


DECISION 


NEUGEBAUER, Sam v. Larry L. Ryken, d/b/a YANKTON 
Livestock Auction MARKET. Unitep Srates, [nter- 
venor. DCSD S. DAK. CIV 74-4018. Upholding 
Secretary's reparation order 
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(No. 16,790) 


In re Cary E. Givseck, d/b/a GitBeck Livestock SA.Les. P&S 
Docket No. 5142. Decided November 3, 1975. 


Accounts and records — incomplete or incorrect — Checks or drafts — in- 
sufficient funds — Custodial account for shippers proceeds — deficiencies in 
— Net proceeds — failure to remit — Sanction 


Where respondent violated the Act in connection with his operations as a dealer 
under the Act as found herein, respondent is suspended as a registrant un- 
der the Act for 30 days and thereafter until the deficit in his custodial 
account is eliminated. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), herein called the Act. It was instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. The complaint alleges 
that respondent wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and sections 201.42, 201.43(a) and 
201.43(b) of the regulations (9 CFR 201.42, 201.43(a) and 
201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


The respondent has failed to file an answer. Accordingly, the 
material facts alleged in the complaint, which are admitted by Re- 
spondent’s failure to file an answer, are adopted and set forth 
herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to Sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) 
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as amended). 
FINDINGS OF FACT 


1. (a) Cary E. Gilbeck d/b/a Gilbeck Livestock Sales, herein 
referred to as the respondent, is an individual whose principal 
place of business was located at Westby, Wisconsin 54667. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Gilbeck Livestock Sales, a stockyard posted under and sub- 
ject to the provisions of the Act, herein referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, 


(3) Engaged in the business of a dealer, buying and sell- 
ing livestock in commerce for his own account; and 


(4) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in ccmmerce, and as a dealer to 
buy and sell livestock in commerce. 


2. Respondent prior to and including his sale of consigned live- 
stock on December 26, 1974, failed to maintain and use properly 
his ‘“‘Custodial Accounts for Shippers’ Proceeds’’, thereby en- 
dangering the prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in that: 


(a) As of December 31, 1974, respondent had outstanding 
checks drawn on his ‘‘Custodial Accounts for Shippers’ Proceeds”’ 
in the amount of $17,296.11, and to offset such checks, cash in 
said bank accounts of $2,655.74, and no deposits in transit, re- 
sulting in a deficiency of $14,640.37 in funds available to pay 
shippers’ proceeds. 


(b) As of January 8, 1975, respondent had outstanding 
checks drawn on his ‘“‘Custodial Accounts for Shippers’ Proceeds”’ 
in the amount of $9,684.86, and to offset such checks, cash in said 
bank accounts of $604.16, and deposits in transit of $5,000.00, re- 
sulting in a deficiency of $4,080.70 in funds available to pay 
shippers’ proceeds. 


(c) Such deficiencies were due to respondent’s failure to 
deposit in his ‘Custodial Accounts for Shippers’ Proceeds’’, with- 
in the time prescribed by the regulations, an amount equal to the 
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proceeds receivable from sales of consigned livestock. 


3. Respondent, in connection with his operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth below issued checks in purported payment of the net 
proceeds resulting from the sale of livestock consigned on a com- 
mission basis, which checks were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


DATE OF CONSIGNOR- CHECK NO. of DATE OF 

CHECK PAYEE NO. HEAD SALE AMOUNT 

11/21/74 Milton Myhre 6473 3 cattle 11/21/74 $380.74 
Chashung, Wisc. 

12/5/74 Ronald Call 6564 1 hog 12/5/74 77.71 
Viroqua, Wisc. 

12/5/74 Myron Storbakken 6636 2 cows 12/5/74 346.08 
Westby, Wisc. 

12/12/74 Raymond Lee 6681 1 calf 12/12/74 44.15 
Westby, Wisc. 

12/12/74 Larry Sidie 6715 1 calf 12/12/74 22.55 
LaFarge, Wisc. 

12/12/74 Alan Engh 6720 4 calves 12/12/74 110.53 
Coon Valley, Wisc. 

12/12/74 Russell Birkelo 6729 6 heifers 12/12/74 676.86 
Soldiers Grove, Wisc. 

12/19/74 John Nerison 6812 2 cows 12/19/74 213.45 
Coon Valley, Wisc. 

12/19/74 Rudolph Skrede 6810 2 cows 12/19/74 406.17 
Viroqua, Wisc. 


4. Respondent, in connection with his operations as a market 
agency in commerce, on or about the dates and in the transactions 
set out in finding of fact 3 above, sold consigned livestock on a 
commission basis and failed to pay to the consignors of such live- 
stock the net proceeds of the sale of the livestock when such 
amount was due. 


5. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 
DATEOF PAYEE CHECK NO. of DATE of 

CHECK SELLER NUMBER HEAD TRANS- AMOUNT 
Elmer ACTION 

12/17/74 Schuttemeier 213 = 1/2 of 21 12/17/74 779.25 
Cashton, Wisc. hogs 
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DATE OF CHECK NO. of DATE OF 
CHECK NO. HEAD SALE AMOUNT 


12/30/74 Farmers Live- 229 6 steers 12/30/74 880.14 
stock Auction 
Market 
Caledonia, Minn. 


6. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set out in finding of 
fact 5 above, purchased livestock in commerce and failed to pay, 
when due, the full purchase price of such livestock. 


Respondent, in connection with his business as a market 
agency and dealer, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business under the Act in that the respondent 
failed to keep and maintain: 


1) a general ledger of accounts showing assets, liabilities, in- 
come, expenses, and net worth; 


2) a cash receipts and cash disbursements journal; 
3) adaily record of livestock purchases and sales; and 


4) a monthly inventory of livestock. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2, 3, 4, 5, and 
6 herein, respondent has wilfully violated sections 307 and 312(a) 
of the Act (7 U.S.C. 208 and 213(a)) and sections 201.42, 
201.43(a) and 201.43(b) of the regulations (9 CFR 201.42, 
201.43(a), and 201.43(b)). 


By reason of the facts set forth in finding of fact 7 herein, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


1. Failing to deposit in his ‘Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds re- 
ceivable from the sale of consigned livestock; 
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2. Failing to maintain his ‘‘Custodial Account for Shippers’ 
Proceeds”’ in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); 


3. Issuing checks to consignors in payment of the net proceeds 
due from the sale of livestock sold in commerce on a commission 
basis without having and maintaining sufficient funds on deposit 
in the bank account upon which such checks are drawn to pay 
such checks; 


4. Failing to remit to consignors, when due, the net proceeds 
due from the sale of livestock sold on a commission basis; 


5. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


6. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a market agency and dealer subject to the Act in- 
cluding a general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth; a cash receipts and cash disburse- 
ments journal; a daily record of purchases and sales; and‘ a 
monthly inventory of livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days, and thereafter until he demonstrates that the 
deficit in his ‘‘Custodial Account for Shippers’ Proceeds” has been 
eliminated. When respondent demonstrates that the deficit in 
such custodial account has been eliminated, a Supplemental Order 
will be issued in this proceeding terminating this suspension, after 
the expiration of the 30 day period. 


This order shall be effective from the sixth day after the Deci- 
sion and Order become final.* Copies hereof should be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing proce- 
dures under the Packers and Stockyards Act, this Decision and 
Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 

*The Decision and Order became final November 3, 1975. —Ed. 
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(No. 16,791) 


In re HartTMAN Livestock Commission Co., Inc. P&S Docket No. 
5166. Decided November 5, 1975. 


Consent order 


Respondent has consented to the issuance of the order herein against it for 
violating the Act and regulations in failing to comply fully with the bonding 
requirements thereof. Respondent is ordered to cease and desist from such 
violation. 


John E. Ford, for complainant. 
R. W. Satterfield, North Platte, Nebr., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Hartman Livestock Commission Co., Inc., herein re- 
ferred to as the respondent, is a corporation whose address is Box 
5, Oshkosh, Nebraska 69154. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account and buying livestock in 
commerce on a commission basis; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of its livestock obligations under the Act was ter- 
minated on December 30, 1974. Respondent was notified by 
certified mail on or about December 9, 1974, that if it continued 
its livestock operations without bond coverage or its equivalent, 
as required under the Act and the regulations, it would be in vio- 
lation of section 312(a) of the Act and sections 201.29 and 201.30 
of the regulations promulgated thereunder (9 CFR 201.29 and 
201.30). Notwithstanding such notice, respondent has engaged in 
the business of a market agency buying livestock in commerce on 
a commission basis and in the business of a dealer, buying and 
selling livestock in commerce for its own account, without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. Complainant 
has further recommended that respondent’s registration not be 
suspended under the Act or the regulations as respondent is now 
in compliance with the bonding provisions of the Act and the 
regulations. 


ORDER 


Respondent, its successors, its officers, directors, agents and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations subject to the Act, shall 
cease and desist from engaging in any business in commerce in 
any capacity for which bonding is required under the Packers and 
Stockyards Act, as amended and supplemented, and the regula- 
tions without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


This order shall become effective on the sixth day after service 
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thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,792) 


In re Don Van LiereE, Ray Van Liere and Ike Van Liere. P&S 
Docket No. 5085. Decided November 7, 1975, with respect 
to Ike Van Liere. 


Order of dismissal 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Thomas Walsh, for complainant. 
C. E. Light, Yankton, S. Dak., for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


On September 4, 1975, the complainant filed a motion to dis- 
miss its complaint insofar as it applied to respondent Ike Van 
Liere because complainant is now satisfied that, at the times ma- 
terial to the complaint, respondent Ike Van Liere was not a 
partner and did not participate in the operation of the Brookings 
Livestock Auction Co. Accordingly, the motion to dismiss should 
be granted. 


The motion was certified to the Judicial Officer by the Adminis- 
trative Law Judge since the rules of practice provide that any 
motion will be entertained ‘‘except a motion to dismiss on the 
pleadings” (9 CFR 202.10(b)). The intent of this rule is to prevent 
a respondent from filing a motion to dismiss on the pleadings. The 
rule is not intended to prevent the complainant from withdrawing 
his complaint, wholly or in part. Accordingly, the Administrative 
Law Judges have the authority to grant a motion by the com- 
plainant to dismiss all or a portion of the complaint. 


ORDER 


The complaint in this proceeding insofar as it applies to the re- 
spondent Ike Van Liere is hereby dismissed. 
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(No. 16,793) 


In re Seaton Livestock Auction, Inc. P&S Docket No. 5144. 
Decided November 10, 1975. 


Consent order 


Respondent has consented to the issuance of the order herein against it for vio- 
lations of the Act and regulations in money payments and free trucking to 
induce utilization of its services and other violations as found herein. Re- 
spondent is ordered to cease and desist from such violations. 


John E. Ford, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Seaton Livestock Auction, Inc. herein referred to as the 
respondent, is a corporation with its principal place of business lo- 
cated at Nixa, Missouri. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
Seaton Livestock Auction, Inc., a posted stockyard under the 
Act, herein referred to as the stockyard; 
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(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


2. Respondent, at the stockyard, in connection with its busi- 
ness as a market agency, made payments in the amounts and on 
the dates as set forth below, as well as at divers other times, to 
provide free trucking to certain consignors of livestock consigned 
to the stockyard for the purpose of inducing such consignors to 
utilize respondent’s services. 

Amount Charged Amount Paid 

Date Consignor Consignor Trucker 
3/5/74 Press Montgomery 0 $200.00 
3/13/74 Press Montgomery 397.50 
4/16/74 R. L. Ibbetson 340.00 
4/23/74 H. O. Beard 35.00 
4/23/74 Frank Calhoun 10.00 
4/30/74 Robert Neal & Son 44.00 


3. Respondent, at the stockyard, in connection with its busi- 
ness as a market agency, made payments in the amounts and on 
the dates as set forth below, as well as at divers other times, to 


provide free trucking to certain buyers of livestock consigned to 
the stockyard for the purpose of inducing such buyers to utilize 
respondent’s services. 


Amount Charged Amount Paid 
Date Buyer Buyer Trucker 
3/4/74 George A. Hormel & Co. $12.50 


3/20/74 George A. Hormel & Co. 22.50 
3/20/74 Willoughby Cattle Co. 32.50 
3/26/74 J.B. Cattle Co. 10.00 
4/30/74 Willoughby Cattle Co. 50.00 
5/8/74 George A. Hormel & Co. 12.00 
5/14/74 George A. Hormel & Co. 12.00 


4. Respondent, during the period from May 1, 1974, through 
September 30, 1974, employed George Dawson, a registered deal- 
er, as its ringman at the stockyard and on or about the dates in 
the transactions set forth below, permitted such employee to buy 
and sell livestock at the stockyard for his own account while so 
employed. 


Date No. of Head Purchased Amount 

5/6/74 16 $ 4,919.00 
5/7/74 9 2,294.50 
6/3/74 6 1,028.79 
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Date No. of Head Purchased Amount 


7/1/74 3 908 .50 
8/5/74 19 4,146.27 
8/6/74 81 12,312.08 
9/2/74 1 20.00 
7/30/74 35 $ 2,605.01 
7/30/74 9 2,098.22 
8/6/74 3 234.35 
9/3/74 2 109.01 
9/10/74 10 411.10 
9/10/74 3 77.00 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2, 3, and 4 
herein, respondent has violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)) and sections 201.57 and 201.66 of the 
regulations (9 CFR 201.57 and 201.66). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s operations subject to the Act, shall cease and desist 
from: 


1. Providing free trucking services, or trucking at less than its 
actual cost, for persons consigning livestock to respondent’s 
stockyard for sale on a commission basis; 


2. Providing free trucking services, or trucking at less than its 
actual cost, for persons buying livestock out of consignments at 
respondent’s stockyard; 


3. Permitting its ringman or other persons engaged in the ac- 
tual conduct of auction sales by respondent to purchase livestock 
out of consignments for any purpose for their own account; and 


4. Employing or permitting any person engaged in buying live- 
stock at the stockyard as a dealer or market agency, or any em- 
ployee of such person, to perform any service or duty in connec- 
tion with the furnishing by respondent of its stockyard services. 


This order shall become effective on the sixth day after service 
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thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,794) 


In re Don Van LieRE, Ray VAN LierE, and IKE VAN LiERE. P&S 
Docket No. 5085. Decided November 11, 1975, with respect 
to Don Van Liere and Ray Van Liere. 


Consent order — Sanction 


Respondents Don Van Liere and Ray Van Liere have consented to the issuance 
of the order herein against them in connection with their operations as a 
market agency and dealer as found herein, with respect to checks or drafts, 
custodial account, and net proceeds. Said respondents are suspended as 
registrants under the Act for 30 days, and thereafter until the deficit in 
their custodial account is eliminated. 


Thomas M. Walsh, for complainant. 
C. F. Light, Yankton, S. Dak., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed January 22, 1975, by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that the Respondents have wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


The Respondent, Ike Van Liere, filed a separate answer on 
February 20, 1975, in which he alleged, inter alia, that at all times 
material to the Complaint he was not a partner nor did he 
participate in the operation of the Brookings Livestock Auction 
Co., and specifically denied the allegations of the Complaint inso- 
far as it applied to him. An oral hearing was requested. 


On February 21, 1975, an Answer was filed on behalf of Re- 
spondents Ray Van Liere and Don Van Liere wherein it was set 
forth, inter alia, 


“Answering Paragraph II of the Complaint, admit that during the 
period from April 30, 1974, through May 30, 1974, Respondents failed to 
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properly maintain their Custodial Account for Shippers’ Proceeds as re- 
quired by the Packers and Stockyards Act, but deny that such acts en- 
dangered payment of moneys due the owners or consignors of livestock.”’ 


sex *& *& * 


“That Respondents have offered to consent to an Order to Cease and 
Desist [sic] predicated upon their failure to either admit or deny allega- 
tions contained in the first paragraph of II of the Complaint, but refusal of 
Complainant to delete allegations contained in (a), (b) and (c) of Paragraph 
II and/or to assure Respondents that such allegations would not be re- 
flected in Findings of Fact by the Hearing Officer, made such consent im- 
possible for all of the reasons and defenses hereinbefore set forth.” 


An oral hearing was requested. 


On March 19, 1975, attorney for Complainant filed a Motion to 
Assign a Date for Oral Hearing. In response thereto, on April 14, 
1975, the Administrative Law Judge scheduled the oral hearing 
for July 30, 1975. On July 22, 1975, attorney for Complainant 
filed a Motion to Vacate the oral hearing date stating, among 
other things, ‘‘* * * that as a result of recent negotiations between 
the parties hereto respondents will consent to the issuance of an 
appropriate order.”’ The oral hearing date was vacated by the 
Judge on July 24, 1975. 


Inasmuch as no further pleadings had been filed as of August 
27, 1975, the Judge issued a Notice to the Parties to advise her of 
the status of the case. On September 4, 1975, attorney for Com- 
plainant filed a response indicating, among other things, that two 
of the Respondents were prepared to execute and file an amended 
answer consenting to the issuance of a specified order. Also, on 
September 4, 1975, attorney for Complainant filed a Motion to 
Dismiss as to Respondent Ike Van Liere. By ruling filed Septem- 
ber 15, 1975, the Administrative Law Judge indicated, inter alia, 


“* * * the Administrative Law Judge will refer the Complainant’s Motion 
to Dismiss to the Judicial Officer fi.e., a motion to dismiss on the 
pleadings] when, and if, further pleadings have been received in this 
proceeding with respect to the remaining Respondents.”’ 


On September 16, 1975, an Amended Answer was filed by Re- 
spondents Don Van Liere and Ray Van Liere. On October 30, the 
Judge referred the Motion to Dismiss as to Respondent Ike Van 
Liere to the Judicial Officer who, on November 7, 1975, issued an 
Order granting Complainant’s Motion to Dismiss as to Respond- 
ent Ike Van Liere stating, in part, 


“The motion was certified [sic-referred] to the Judicial Officer by the 
Administrative Law Judge since the rules of practice provide that any 
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motion will be entertained ‘except a motion to dismiss on the pleadings’ (9 
CFR 202.10(b)). The intent of this rule is to prevent a respondent from 
filing a motion to dismiss on the pleadings. The rule is not intended to pre- 
vent the complainant from withdrawing his complaint, wholly or in part. 
Accordingly, the Administrative Law Judges have the authority to grant a 
motion by the complainant to dismiss all or a portion of the complaint.” 
On November 10, 1975, the file was referred to the Administra- 
tive Law Judge which contained a Recommendation of Complain- 
ant, filed October 31, 1975, based upon the Amended Answer filed 
by Respondents Don Van Liere and Ray Van Liere in which said 
Respondents: (1) admit the jurisdictional facts alleged in para- 
graph I of the Complaint and further admit that the Secretary of 
Agriculture has jurisdiction in this matter; (2) neither admit nor 
deny the remaining allegations contained in the Complaint; (3) 
waive oral hearing and further procedure under the Rules of Prac- 
tice (9 CFR 202.1 et seq.); (4) consent to the issuance of a specified 
order, which order shall have the same force and effect as if 
entered after full hearing and shall become effective on the sixth 
day after service upon Respondents; and (5) stipulate and agree 
that the Complaint may be used to construe the Order. Complain- 
ant has recommended that the Order consented to by Respond- 
ents Don Van Liere and Ray Van Liere be issued. 


FINDINGS OF FACT 


1. Don Van Liere and Ray Van Liere, herein referred to as the 
Respondents, are partners, who at all times material herein were 
doing business as Brookings Livestock Auction Co., with their 
principal place of business located at Brookings, South Dakota 
57006. 


2. Respondents, at all times material herein, were: 


(a) Engaged in the business of conducting and operating the 
Brookings Livestock Auction Co. stockyard, posted under and 
subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(b) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard and buying and selling livestock in 
commerce for their own account; and 


3. Registered with the Secretary of Agriculture as a market 
agency to sell and as a dealer to buy and sell livestock in com- 
merce. 
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CONCLUSIONS 


Section 202.5(b) of the Rules of Practice governing proceedings 
under the Act provides: 


“§ 202.5 Stipulations and consent orders 


ses e# & * 


‘“‘(b) Consent order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, in his discretion, 
may allow the respondent to consent to an order. In so consenting, the re- 
spondent must submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the Secretary’s juris- 
diction and agrees that an order may be entered against him. 


“Upon a record composed of the complaint and the stipulation or agree- 
ment consenting to the order, the judge may enter the order consented to 
by the respondent, which shall have the same force and effect as an order 
made after oral hearing.” 


The facts admitted by Respondents Don Van Liere and Ray 
Van Liere and set forth in the Findings of Fact are sufficient to 
subject them to the jurisdiction of the Secretary of Agriculture. 


Inasmuch as Respondents Don Van Liere and Ray Van Liere 
have consented to the issuance of the Order set forth below and 
the Complainant has recommended that such Order be issued, the 
Order will be issued. 


ORDER 


Respondents Don Van Liere and Ray Van Liere, individually 
and as partners with each other or with other persons, shall cease 
and desist from: 


1. Failing to deposit in their Custodial Account for Shippers’ 
Proceeds, within the time prescribed by Section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; 


2. Failing to otherwise maintain their Custodial Account for 
Shippers’ Proceeds in conformity with the provisions of Section 
201.42 of the regulations (9 CFR 201.42); 


3. Issuing checks to owners or consignors in payment of the net 
proceeds due from the sale of their livestock without having and 
maintaining sufficient funds on deposit in the account upon which 
they are drawn to pay such checks; and 
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4. Failing to remit to the owners or consignors, when due, the 
net proceeds derived from the sale of their livestock. 


Respondents Don Van Liere and Ray Van Liere are suspended 
as registrants under the Act for a period of thirty (30) days and 
thereafter until the deficit in their Custodial Account for Shippers’ 
Proceeds has been eliminated. When Respondents demonstrate 
that the deficit in their Custodial Account for Shippers’ Proceeds 
has been eliminated, a Supplemental Order will be issued in this 
proceeding terminating this suspension after the expiration of the 
thirty-day period. 


This Order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the sixth day after service 
upon Respondents Don Van Liere and Ray Van Liere. 


Copies hereof shall be served upon the parties. 


(No. 16,795) 


Davip V. Lee and Donatp VANcE v. Rosert K. Starks, d/b/a 
WESTERN CaTTLE Company and Vircit M. Kerr. P&S Docket 
No. 4946. Decided November 12, 1975. 


Order of dismissal 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Complainant pro se. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondents. 
Dick E. Sherbandy, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
the filing of an informal complaint on September 25, 1973, and a 
formal complaint on October 23, 1973. Complainants alleged in 
substance that they had purchased 24 cows from respondent 
Starks, that Starks had represented the cows to be pregnant, that 
respondent Kerr had tested them for pregnancy and certified that 
they were pregnant, and that the cows had later been found to 
be not pregnant. Complainants also named as a respondent, 
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‘Kansas City Stockyards,’’ but later wrote a letter to the Packers 
and Stockyards Administration withdrawing the complaint with 
respect to that respondent. The amount claimed as reparation was 
$5,400.00. 


Copies of the complaints and of the investigation report pre- 
pared by the Packers and Stockyards Administration of this De- 
partment and filed in this proceeding pursuant to the rules of 
practice (9 CFR § 202.40), were served on the respondents on 
March 22, 1974. Copies of the investigation report were served on 
the complainants on March 29 and 30, 1974. Each respondent 
timely filed an answer and request for oral hearing, copies of 
which were duly served on the other respondent and on complain- 
ants. On August 1, 1974, respondent Starks filed an amended an- 
swer which was duly served on respondent Kerr and on complain- 
ants. 


An oral hearing was held in St. Louis, Missouri, on December 
12, 1974, before Dick E. Sherbondy of the Office of the General 
Counsel of this Department. Respondent Starks was represented 
by Wayne M. Graham, Esq., Kansas City, Missouri. Respondent 
Kerr was represented by Philip F. Cardarella, Esq., of the same 
city. Both respondents testified. Complainants later filed a letter. 
Respondent Kerr later filed a motion to dismiss, suggestions in 
support thereof, and proposed finding of facts and law. Respond- 
ent Starks later filed proposed findings and order. 


Complainants were duly served with notice of the hearing. 
Complainant Lee received written notice on November 8, 1974; 
complainant Vance received it on November 12. Complainants 
had requested that the hearing be held in St. Louis; the other 
parties wanted it to be held in Kansas City. However, complain- 
ants did not appear either in person or by counsel; nor did they 
send anyone to represent them or to testify on their behalf, or re- 
quest that any witnesses be subpoenaed. They gave no notice that 
they would not appear at the hearing until Mr. Sherbondy tele- 
phoned them on the day before it was scheduled to be held. 


The record of the proceeding, including the investigation report 
of the Packers and Stockyards Administration, contains no testi- 
mony, affidavit, or other evidence in support of complainants’ al- 
legation that the animals in question were not pregnant at the 
time of sale to complainants; it does not even contain any 
evidence that they did not later have calves. We have no basis for 
ordering either respondent to pay reparation to complainants. 
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A complainant always has the burden of establishing his claim 
by a preponderance of the evidence. Kirkpatrick v. Templeton 
Sales Yd., 33 A.D. 693 (1974). See also Steeby v. K. C. Livestock 
Co., 33 A.D. 657 (1974). 


Respondents filed certain motions and raised certain other 
issues, which it is not necessary to discuss or rule upon because of 
the result reached. 


The complaint herein is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 16,796) 


Bit Rice and Lots Rice, d/b/a CLEBURNE County Livestock Auc- 
TION v. CLENIS Witcox, and Bitt Davis, d/b/a Davis Live- 
stock Auction. P&S Docket No. 4926. Decided November 
12, 1975. 


Agency — failure to establish — Adverse interest — timely notice to ascer- 
tain — Conspiracy — failure to prove — Sale proceeds — retention of — Un- 
just practice — failure to pay purchase price — Reparation 


Where respondent Wilcox failed to pay complainant $31,876.50 for cattle as set 
forth herein, and where respondent Bill Davis retained proceeds of the sale 
of animals purchased by Wilcox in the transactions as set forth herein, com- 
plainant is awarded reparation against respondent Wilcox in the amount of 
$18,710.23, and is awarded reparation against respondent Davis in the 
amount of $13,166.36. 


J. E. Lightle, Jr., Search, Ark., for complainant. 
Keith Rutledge, Batesville, Ark., for respondent Clenis Wilcox. 
Allyn C. Tatum, Batesville, Ark., for respondent Bill Davis. 
Michael L. Cruse, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 181 et seq.). A repara- 
tion complaint dated September 24, 1973, was filed by Bill Rice 
and Lois Rice, d/b/a Cleburne County Livestock Auction, Heber 
Springs, Arkansas, with the Packers and Stockyards Adminis- 
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tration, Memphis, Tennessee, on October 3, 1973, seeking an 
award of reparation in the amount of $81,876.59 from respondents 
Clenis Wilcox, Floral, Arkansas, and Bill Davis d/b/a Davis 
Livestock Auction, Batesville, Arkansas. The complaint alleges 
that cattle valued at $31,876.59 were purchased by respondent 
Clenis Wilcox acting as ‘‘agent and buyer (or as partner)”’ of re- 
spondent Bill Davis on August 31, 1973, and September 4, 1973, 
and that payment for said cattle has not been made. The repara- 
tion complaint alleges that the complainants had an explicit 
agreement with respondent Bill Davis that Davis would pay for 
any cattle purchased by respondent Wilcox. The complaint 
further alleges that during the six months previous to September 
4, 1973, the cattle purchased by respondent Wilcox were partner- 
ship cattle and were sold for the joint benefit of the respondents, 
Wilcox and Davis. 


The remaining $50,000.00 of the complainants’ claim is for 
damages allegedly suffered by the complainants as a result of a 
plan, scheme and conspiracy by respondents Wilcox and Davis to 
injure complainants’ livestock auction business at Heber Springs, 
Arkansas, and that said actions were an unreasonable and dis- 
criminatory practice. 


Copies of the complaint and of the investigation report prepared 


by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR § 202.40), were served on respondent Clenis Wilcox on 
January 10, 1974, and on respondent Davis on January 11, 1974. 
A copy of the investigation report was served on the complainants 
on a date which is not known; their receipt for it is dated March 6, 
1974. 


Each respondent after obtaining an extension of time, timely 
filed an answer and request for an oral hearing, copies of which 
were served on the complainants and on the other respondent. 


An oral hearing before Michael L. Cruse of the Office of the 
General Counsel of this Department, began on August 22, 1974, 
in Little Rock, Arkansas. The hearing was recessed until the next 
day, August 23, and again recessed until October 30, 1974, and 
was completed on October 31, 1974. The complainants were repre- 
sented by J. E. Lightle, Jr. and James R. Hannah, Esqs., Searcy, 
Arkansas. Respondent Wilcox was represented by Keith Rut- 
ledge, Esq., Batesville, Arkansas. Respondent Davis was repre- 
sented by Allyn C. Tatum, Esq., Batesville, Arkansas, and R. A. 
Eilbott, Jr. and Edward I. Staten, Esqs., Pine Bluff, Arkansas. 
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Both complainants, both respondents, and three witnesses testi- 
fied. At the conclusion of testimony the parties were requested to 
file simultaneously, proposed findings of fact, conclusions and 
order, and briefs in support thereof, and were offered the oppor- 
tunity to file reply briefs. The complainants and respondent Davis 
filed proposed findings of fact, conclusions and orders, and briefs 
in support thereof on January 20, 1975. Respondent Davis also 
filed a reply brief on February 10, 1975. Respondent Wilcox filed a 
letter argument on January 20, 1975. 


FINDINGS OF FACT 


1. Complainants Bill Rice and Lois Rice at all times material 
herein were engaged in business as Cleburne County Livestock 
Auction, as a market agency selling livestock on commission, op- 
erating on a posted stockyard subject to the Act at Heber 
Springs, Arkansas, named Cleburne County Livestock Auction 
Sale, and were so registered with the Secretary under the Act. 


2. Respondent Bill Davis at all times material herein was en- 
gaged in business as Davis Livestock Auction, as a market 
agency selling livestock on commission, and a dealer buying and 


selling livestock for his own account, operating on a posted stock- 
yard subject to the Act at Batesville, Arkansas, named Davis 
Livestock Auction, and was so registered with the Secretary un- 
der the Act. 


3. Respondent Clenis Wilcox at all times material herein was 
engaged in business as a dealer, buying and selling livestock for 
his own account, operating on the following posted stockyards 
subject to the Act: Cleburne County Livestock Auction Sale, 
Heber Springs, Arkansas; Van Buren County Auction Sales, 
Clinton, Arkansas; Davis Livestock Auction, Batesville, 
Arkansas; and Beebe Community Auction, Beebe, Arkansas. In 
addition, during 1972 and 1973 respondent Wilcox purchased 
livestock as agent for respondent Davis first at Licking Auction 
Sales Co., Licking, Missouri, and later at Nettleton Stockyards, 
Jonesboro, Arkansas, both posted stockyards subject to the Act. 
Respondent Wilcox was not registered with the Secretary in any 
capacity under the Act. 


4. Respondent Wilcox purchased at complainants’ sale barn at 
Heber Springs, Arkansas, a total of 111 head of cattle, as follows: 
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DATE NUMBER OF HEAD PURCHASE PRICE 
August 31, 1973 74 $18,710.23 
September 4, 1973 37 13,166.36 


Totals 111 $31,876.59 


Nothing has been paid by either respondent on account of either of 
these two transactions. 


6. The animals involved in the September 4 transaction were 
consigned to respondent Davis for sale, and sold, the next day, 
September 5, 1973, and the proceeds were retained by Davis. 


7. The complaint was filed within 90 days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Both complainants, Bill and Lois Rice, testified that a meeting 
took place between the complainants and respondent Davis in 
Ozark, Missouri, sometime around the end of February or the first 
of March, 1973, at which respondent Davis requested complain- 
ants to permit respondent Wilcox to buy livestock at their auction 
as Davis’ agent, and Davis agreed to pay for Wilcox’s purchases 
at that auction. Mrs. Rice was positive the meeting took place on 
a Monday in March; if this is correct, the earliest date on which 
the meeting could have taken place was March 5, 1973. Complain- 
ants contend that the agreement made with Davis was followed 
from March 3, 1973 through September 4, 1973, and that Davis 
clothed Wilcox with apparent authority to act as Davis’ agent and 
at no time withdrew Wilcox’s authority to bind Davis as his prin- 
cipal. 


Respondent Davis denied that any such meeting ever took 
place; he also denied that he ever told the complainants that Wil- 
cox would purchase as his agent at complainants’ auction, or that 
he, Davis, would pay for livestock purchased by Wilcox at that 
auction. 


Wilcox testified that he was buying for himself and never at any 
time acted as an agent for Davis at the complainants’ livestock 
auction. He further admitted liability for payment of the price of 
the cattle in question. Such testimony of Wilcox is persuasive; if 
complainants’ above-mentioned testimony were correct, Wilcox 
would have been acting as agent for a disclosed principal in buy- 
ing the animals in question. See Garden City Sale v. Dodd, 31 
A.D. 405 (1972). 
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In addition to their testimony mentioned above, the complain- 
ants contend that the circumstances indicate that an agency rela- 
tionship existed. 


Wilcox’s course of dealings during 1973 was to purchase and 
sell livestock on Mondays at the Nettleton auction at Jonesboro, 
on Wednesdays at the Davis auction at Batesville, on Thursdays 
at the Van Buren auction at Clinton, on Fridays at the complain- 
ants’ Cleburne County auction at Heber Springs, and on Satur- 
days at the Beebe auction, all in Arkansas. 


Up until December 2, 1972, Wilcox had used his personal 
checks to pay for his cattle purchases at the Cleburne County auc- 
tion. However, on that date Wilcox had given complainants an in- 
sufficient funds check in the amount of $12,113.01 in payment for 
the cattle he purchased. Complainants had contacted respondent 
Davis on December 6, 1972 at his auction, and Davis had issued 
complainants a check for that amount, drawn on his custodial ac- 
count. Complainants had then resolved never again to accept Wil- 
cox’s check. Thereafter, and until March 3, 1973, Wilcox had paid 
complainants for cattle he purchased, on the date of purchase, 
with various checks not drawn by him, checks of other individ- 
uals, custodial checks of the Davis auction, complainants’ 
Cleburne County auction and the Van Buren auction, and on two 
occasions, February 10 and February 17, 1973, checks drawn on 
Davis’ cattle account. 


Wilcox’s purchases at complainants’ auction on February 10, 
1973, in the amount of $8,285.69, were paid for on the same day 
with Davis cattle account check #2089 in the exact amount of Wil- 
cox’s purchases. That check was dated January 31, 1973, made 


payable to ‘‘C. Wilcox,’’ and subsequently endorsed. Since the 
date of the check precedes the date of the sale, but the amount of 
the check is the exact amount of the sale, the check must have 
been issued with the amount left blank and filled in by Wilcox or 
the complainants on February 10, 1973. That check is referred to 
in the first entry on Davis’ schedule of his account with Wilcox, 
given to the Packers and Stockyards Administration, Exhibit C 
to the investigation report. 


Wilcox’s purchases at complainants’ auction or its following 
sale date, February 17, 1973, in the amount of $5,773.02, which 
included a $602.25 after-hours purchase from the prior week, were 
paid for on that day with Davis cattle account check #2105 in that 
exact amount, dated the same day. That check showed ‘Cleburne 
County Livestock Auction” as the payee, marked with a rubber 
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stamp. Since the check was passed by Wilcox, and is in the exact 
amount of the sale, and was deposited the same date as the sale, it 
must have been issued with the amount and payee left blank and 
filled in by Wilcox or the complainants. That check is referred to 
in the second entry on Davis’ schedule of his account with Wilcox. 


It is thus clear that beginning as early as January 31, 1973, re- 
spondent Davis furnished funds to Wilcox which, beginning as 
early as February 10, 1973, were used in part, at least, by Wilcox 
to buy cattle at complainants’ auction. Respondents contend that 
Davis was merely lending money to Wilcox, and that Wilcox was 
acting only for himself except at the Nettleton auction; they 
contend that the Nettleton auction was the only place where he 
was buying for Davis. 


Wilcox had paid for his purchases on the same dates as the pur- 
chases up until early March, 1973, when he began a practice of 
hand-delivering checks for livestock purchased at complainants’ 
auction, one week after each purchase; for livestock which he sold 
at their auction, however, he would receive a check immediately. 
Complainants contend that they would not have let respondent 
Wilcox leave the premises each sale date with their custodial ac- 
count check made payable to him for the livestock he had sold, 
and with the livestock he had bought but would not pay for until 
the next week, unless they had assurance that respondent Davis 
would pay for the cattle Wilcox had purchased. We can believe 
that complainants thought Davis would pay for the cattle, but 
this does not establish anything about Davis; further, these facts 
are consistent with respondents’ contention that Davis was only 
lending money to Wilcox. 


Complainants required Wilcox to sign the invoices for livestock 
which he purchased but would not pay for until the next week, 
and they contend that this was an acknowledgment that the cattle 
had not been paid for and that he was purchasing them as Davis’ 
agent. We can believe that this was an acknowledgment that the 
cattle had been received but not paid for, but it does not establish 
anything about Davis; the invoices do not show Davis’ name or 
anything else about Davis. 


From March 3, 1973 through August 28, 1973, contrary to 
complainants’ contention, Wilcox did not pay for all his pur- 
chases with checks drawn on Davis’ cattle account, but he paid for 
some of his purchases by other means, including checks on vari- 
ous auctions’ custodial accounts. Sometimes such other checks 
exceeded his purchases in amount; on at least four such occasions, 
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he received ‘‘change’’ checks issued by complainants, made pay- 
able to Wilcox individually and not to Davis or to Wilcox and 
Davis jointly. Complainants’ action in accepting checks not 
issued or endorsed by Davis in payment for Wilcox’s purchases, 
and in issuing ‘‘change’’ checks payable only to Wilcox, is in- 
consistent with their contention that they were selling to Wilcox 
only on the understanding that he was buying for Davis; also, it is 
consistent with respondents’ contention that Davis was only 
lending money to Wilcox. 


Davis’ schedule of his account with Wilcox, shows that Wilcox 
was advanced certain monies by Davis beginning on January 31, 
1973. These advances became weekly on March 7, 1973, and were 
each repaid a week later. Wilcox testified he repaid them with 
various custodial and other checks received by Wilcox from the 
sale of cattle at various livestock auctions. Wilcox, when repaying 
a week later the advances of the prior week, received ‘‘difference”’ 
checks from Davis, on account of the difference between the 
amounts of the advances made by Davis, and the checks he (Wil- 
cox) endorsed to Davis. The “‘difference’’ checks issued to Wilcox 
were often in amounts different from the amounts of the differ- 
ences between Davis’ advances and his repayments; for example, 
Davis made an advance by check dated January 31, 1973 in the 
amount of $8,285.69, and on February 14, 1973 Wilcox returned 
to him checks totaling $10,240.25, a difference of $1,954.56, but 
Wilcox received a ‘‘difference” check for only $102.97. On other 
occasions the “‘difference’’ checks exceeded the amounts by which 
Wilcox’s repayments exceeded Davis’ advances. The excess of the 
amounts by which Wilcox’s repayments to Davis, exceeded 
Davis’ advances, over the amounts of the “‘difference’’ checks, 
totals $12,897.06. No evidence was presented as to the reason for 
this other than a reference to the August 22, 1973 advance, where 
the schedule indicates that Wilcox owed to Davis’ custodial ac- 
count the exact amount of the difference between Davis’ advance 
and Wilcox’s repayment. 


Davis’ checks for advances to Wilcox were issued with the 
amounts left blank although, starting March 3, 1973, many of 
them were used to pay for purchases which had been made before 
they were issued; Wilcox undoubtedly knew the exact amount of 
such purchases and could provide Davis with that information. 


A comparison of Davis’ schedule with the complainants’ rec- 
ords shows that after March 3, 1973, on seventeen occasions, 
Davis’ advances to Wilcox were in exactly the same amounts as 
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Wilcox’s purchases at complainants’ auction, and were used to 
pay for such purchases; however, on three occasions Wilcox made 
partial payment for purchases at complainants’ auction using 
Davis’ advances which were in smaller amounts than the pur- 
chases; and on three occasions Wilcox paid for purchases at com- 
plainants’ auction without using Davis’ advances. Thus, there 
were at least six occasions when Wilcox made purchases at com- 
plainants’ auction, which were paid for without advances from 
Davis in the exact amount of the purchases. 


Davis’ checks which complainants received, were made payable 
to Wilcox, who endorsed them; however, Davis’ checks which 
Wilcox passed at the Nettleton auction were made payable to that 
auction. The Nettleton auction was where, respondents testified, 
Wilcox was buying for Davis. 


Respondents’ course of dealings as established in this proceed- 
ing, likewise is not consistent with complainants’ contentions. 


Exhibits C-41 and C-42, which purport to show the flow of 
Cleburne County auction custodial checks and Davis auction 
custodial checks made payable to Wilcox, do indicate a substan- 
tial proportion of the checks were subsequently endorsed over to 
Davis. This, however, does not establish that Wilcox and Davis 
were other than a debtor and a creditor with respect to each other. 


The complainants also relied on a statement allegedly made by 
respondent Davis to Packers and Stockyards Administration em- 
ployee William L. Holstun, that Wilcox was buying livestock as 
an agent for Davis. However, Davis denied that he made any such 
statement, and Holstun was uncertain that Davis had ever told 
him that Wilcox was buying as Davis’ agent at the complainants’ 
Cleburne County auction. Davis and Wilcox both testified that 
Wilcox bought as agent for Davis, but only at the Nettleton auc- 
tion. 


Complainants did not show by a preponderance of the evidence 
that Wilcox was acting as ‘‘agent and buyer (or as partner)” of 
Davis, or that all cattle purchased by Wilcox were either sold 
through the Davis auction at Batesville, or kept by Wilcox and 
Davis as partnership cattle, or sold for their joint benefit at other 
places. J. B. Willoughby v. Producers Livestock Marketing 
Association, 9 A.D. 707 (1950); Jackson County Livestock Mar- 
ket, Inc. v. Robert C. Carte and James L. Whitt, 32 A.D. 1129 
(1973); Sitting Bull Auction Company v. Howard A. Shol, 32 
A.D. 1479 (1973). It was not established by a preponderance of 
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the evidence that Wilcox was acting in any capacity as Davis’ 
agent or partner, at complainants’ auction, nor was any more es- 
tablished than what respondents contended, that Wilcox was re- 
ceiving short term loans from Davis to carry on his buying and 
selling, Davis’ incentive to make such loans being the commis- 
sions he received on cattle consigned to him for sale by Wilcox. 
William E. MHutsell v. Morrison Livestock Commission 
Company, Inc., 20 A.D. 573 (1961); Lee Hestekin and Charles A. 
Isaman, d/b/a Coeur D’Alene Livestock Commission Yards v. 
Morrison Livestock Commission Company, Inc., 20 A.D. 579 
(1961). See also L. W. Erb v. Joe P. Silva, 32 A.D. 1932 (1973). 


It likewise was not shown by a preponderance of the evidence 
that respondents engaged in a conspiracy to injure complainants’ 
business. Thus we do not reach the question whether such allega- 
tions constitute a violation of the Act on the basis of which 
reparation can be awarded. 


Notwithstanding that Wilcox was not registered under the Act 
with the Secretary, it is found that he was a dealer as defined in 
the Act at section 301 (7 U.S.C. 201), because of his activities. 
His purchases at complainants’ place of business were on a posted 
stockyard subject to the Act, thus were in “‘commerce.’’ Stafford 

v. Wallace, 258 U.S. 495; Swift and Company v. United States, 
196 U.S. 375, 399. Failure by respondent Wilcox to pay for the 
livestock he purchased on August 31, 1973 and September 4, 
1973, constituted an unjust practice in violation of the Act on the 
basis of which reparation may be awarded. Kallspell Livestock 
Auction Company v. Don F. Stirling, 31 A.D. 217 (1972); Jack- 
son, supra. See John F. Lizerv. Lowell W. Peters, 29 A.D. 402 
(1970) for discussion of the authority to issue reparation orders 
against dealers. 


Certain facts established at the hearing raise another issue. 
Wilcox testified that the animals which he purchased at complain- 
ants’ auction on Tuesday, September 4, 1973, he consigned for 
sale at respondent Davis’ auction where they were sold the next 
day, a Wednesday, which was the day of the week on which Wil- 
cox regularly bought and sold livestock at Davis’ auction. This 
was not denied or controverted, although respondent Davis testi- 
fied that he did not know where the cattle had come from, which 
he sold for Wilcox on consignment that day. 


Wilcox testified that he and Davis settled their account on that 
Wednesday, September 5, 1973. Davis denied that they settled 
their account then, but the last line of Davis’ schedule of his and 





1660 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 1651 


Wilcox’s account, shows Wilcox repaying Davis $28,752.36, on 
account of an advance of $27,567.71 made on August 29, 1973; the 
exhibits include six checks on Davis’ custodial account dated that 
Wednesday, September 5, 1973, payable to Wilcox, endorsed first 
by Wilcox and then by Davis, in amounts which total $28,752.36, 
the same amount as that last repayment. The exhibits also in- 
clude three checks on Davis’ custodial account dated that 
Wednesday, September 5, 1973, payable to Wilcox, endorsed first 
by Wilcox and then by “Davis Livestock Auction Co. Custodial 
Account,”’ in amounts which total $15,393.03. Wilcox also testi- 
fied as follows (Tr. 416-417): 


Q. Did you have any record to show how much you owed Bill Davis before 
you say you had a settlement and if you did, how much did you owe? 


A. Well, I got a receipt when I paid him, is all I know. I don’t know 
whether I have done it. 


Q. You don’t know whether you had a record before, do you? 
A. Well, I always did have that kind of a record. 
Q. You did have. Where are your records? 


A. I don’t know. I didn’t keep up with them. I told you that. I didn’t keep 
a record. 


Q. You didn’t keep any records, did you? 
A. I couldn’t keep up with it. 


Q. Did you have any money when you got through making your settle- 
ment with Bill Davis? 


» +oe. 


. How much did you have? 

. About $1,100 and some odd. 

. Did you offer to pay it to the Rices? 
. No, I didn’t. 

. Was that all the money you had? 


. That is all I had right there, yes. 


The ‘‘$1,100 and some odd’”’ to which Wilcox referred, is ob- 
viously the proceeds of Davis’ cattle account check number 2462, 
dated September 5, 1973, payable to Wilcox, in the amount of 
$1,184.65. That check is endorsed only by Wilcox and legend 
stamped on it shows that it was negotiated the next day at the 
First National Bank, Batesville, and cleared the day after that, at 
the bank on which it was drawn. It is represented by the last entry 
on Davis’ schedule of his and Wilcox’s account, which indicates 





RICE v. WILCOX 1661 
Cite as 34 A.D. 1651 


that it was a ‘‘difference check.” Its face amount is the difference 
between $27,567.71, the amount of Davis’ August 29 advance, 
and $28,752.36, the amount of Wilcox’s repayment thereof, as 
shown on Davis’ schedule. That schedule shows that, after paying 
that sum to Wilcox, Davis continued to owe Wilcox $12,897.06. 


Davis testified as follows (Tr. 519): 


Q. I see, so you kept a record then, of how much money you were loaning 
him [Wilcox] all this time? 


A. No, sir, I kept no record whatsoever. 
** * 
. Can you tell us how much money you loaned him? 
. How much we loaned him? 
. Yes. 
. Iam not the bookkeeper. I couldn’t tell you. 
. Weren’t you bothering to keep up with it? 


A. Me? No. I trusted Clenis and my wife. 


Davis also testified as follows (Tr. 523-4): 


Q. Now, then, Mr. Holston called you and said that he wanted a copy of 
Clenis Wilcox’s account, didn’t he? 


A. Yes, he did. 
Q. Did you have one on your books when he called you? 
A. No, we prepared him one because he asked me to prepare one. 


Q. I see. So you hadn’t even been keeping an account up to that time, had 
you? 


A. Yes, she had been keeping an account. 
Q. Do you think she had? 


A. I sure do. 


It is perfectly clear from all of this, that respondent Davis re- 
tained the proceeds of sale of the animals purchased by Wilcox at 
complainants’ auction on September 4, 1973. There is no basis in 
the record for a finding that the $1,184.65 “difference check”’ of 
September 5 was issued on account of the animals purchased at 
complainants’ auction and not on account of other animals con- 
signed to Davis by Wilcox that day. 


The regulations issued under the Act, at 9 CFR § 201.43(b) 
provide: 
(b) Purchasers to pay promptly for livestock. Each packer, market 
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agency, or dealer purchasing livestock shall, before the close of the next 
business day following the purchase of livestock and the determination of 
the amount of the purchase price, transmit or deliver to the seller or his 
duly authorized agent the full amount of the purchase price, unless other- 
wise expressly agreed between the parties before the purchase of the live- 
stock. © * * 


See also § 201.43(c). It is undisputed that complainants received 
a bad check from Wilcox in December, 1972, and refused to accept 
any check of Wilcox’s thereafter; thus they cannot be believed to 
have intended to extend credit to Wilcox during the times ma- 
terial herein. Their agreement to permit Wilcox’s purchases to be 
paid for by hand delivery of a check one week after each purchase 
was made, was clearly based on an understanding that the checks 
would in that manner be received by complainants at approxi- 
mately the same time as if they were mailed or otherwise trans- 
mitted on the next business day following each purchase. While a 
lapse of time occurring between delivery of the cattle and pay- 
ment, even if only a day, might be considered an extension of 
credit, the course of dealing between complainants and Wilcox, 
together with the requirements of 9 CFR § 201.43, establishes 
that the transaction between complainants and Wilcox of Sep- 
tember 4, 1973, in dispute herein, was a sale for cash and not on 
credit. See In re Samuels & Co., Inc., 510 F.2d 139 (5th Cir., 


1975), rehearing en banc pending. 


On September 5, 1973, when Davis and Wilcox settled their ac- 
count and Davis retained the proceeds of sale of the cattle which 
Wilcox had consigned to him for sale that day, Davis knew that a 
substantial proportion of Wilcox’s purchases, for approximately 
six months, had been paid for by checks drawn on his, Davis’, 
cattle account. Therefore, if Davis did not have actual knowledge 
that some or all of the cattle which he had sold that day on con- 
signment from Wilcox, had been bought by Wilcox in cash sales 
and were not paid-for, Davis at least had timely notice of suffi- 
cient facts to cause a reasonably prudent person to make a further 
investigation to ascertain whether there was an adverse interest in 
the cattle. See Newland v. Martin, 30 A.D. 1443 (1971) and cases 
cited therein at 1447. 


Minot Livestock Auction v. Wood Bros. et al., 24 A.D. 459 
(1965) involved an agreement whereby one Miller purchased cattle 
at auction markets and shipped them to Wood Brothers, which 
paid the auction markets for the cattle, resold the animals, and 
would be entitled to all or a greater part of the proceeds of the re- 
sale. It was not clear whether under the agreement Wood 
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Brothers was to retain the proceeds of the resale because the cattle 
were purchased by Miller as their agent, or whether Miller bought 
the cattle for his own account and Wood Brothers was to retain 
the proceeds only to the extent that there was a prior debt by 
Miller to Wood Brothers, in connection with payments by Wood 
Brothers for cattle purchased by Miller. 


It was held that if Miller was authorized to buy the cattle for 
the account of Wood Brothers the latter would be liable as Miller’s 
principal. It was also held, however, if the cattle were shipped to 
Wood Brothers for sale by it on a market agency basis, it was an 
unjust practice in violation of section 307 of the Act (7 U.S.C. 
208) for Wood Brothers to retain the proceeds of the sale of the 
cattle purchased by Miller and unpaid for, on the basis of a prior 
debt allegedly owed by Miller to Wood Brothers. See the cases 
cited, 24 A.D. at 465. In the decision, the following also appears: 


It has previously been held by the Secretary of Agriculture in administra- 
tive proceedings under the Packers and Stockyards Act that when a mar- 
ket agency sold livestock as a factor for a country buyer with knowledge 
that personal checks given by the country buyer for payment of livestock 
had to be covered by remittances to the country buyer by the market 
agency or the checks would be dishonored for insufficient funds, the mar- 
ket agency engaged in an unfair and deceptive practice when it applied the 
proceeds from the sale of the cattle to the payment of an indebtedness due 
it from the country buyer instead of covering the country. buyer’s personal 
check so that the seller could obtain payment for the livestock. In re 
Wright, P&S Docket No. 1043, decided November 18, 1938. See also In re 
Fulton, P&S Docket No. 464, decided November 11, 1935. 


See also Stockton Livestock v. Kuhlman, 25 A.D. 504 at 509 
(1966); Groseclosev. Jackson et al., 26 A.D. 1167 at 1175 (1967); 
Ahrendt v. Mobridge, 30 A.D. 1881 at 1888-9 (1971), discussion 
of liability of respondent Mobridge; Newland v. Martin, supra, 
30 A.D. at 1447 (1971), discussion of liability of respondent 
Jansma; and Call v. Winter Livestock Comm. Co., 10 A.D. 839 
(1951), reconsideration 11 A.D. 3 (1952). Compare Phillips v. 
Bruce et al., 29 A.D. 1027 at 1030 (1970), a case involving a mar- 
ket agency which, unlike Davis on September 5, 1973, in this 
case, paid the proceeds of sale of animals to a consignor who did 
not pay for them, and had no notice of facts which would cause a 
reasonably prudent person to make a further investigation to as- 
certain whether there was an adverse interest in the property. 


We find that it was an unjust practice in violation of section 307 
of the Act (7 U.S.C. 208) for Davis to retain the proceeds of sale of 
cattle consigned to him by Wilcox, even if he did so on account of 
debts previously owed by Wilcox to him, with either knowledge 
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that the cattle were bought by Wilcox in one or more cash sales 
and unpaid for, or with timely notice of sufficient facts to cause a 
reasonably prudent person to make a further investigation to as- 
certain whether there was an adverse interest in the cattle. 


In the Minot case, supra, 24 A.D. at 465, the following was 
held: 


As the record shows prior to their resale by Wood Brothers, the various 
livestock purchases made by Miller were commingled and there was evi- 
dence that it is impossible to determine the amount of the proceeds of re- 
sale with respect to any particular cattle purchase made by Miller. There- 
fore Wood Brothers will be ordered to pay damages to complainant on the 
basis of the price for which the 83 head were purchased by Abe Miller. 
Damages need not be established with exactness. It suffices if a reasonable 
basis for their computation is afforded. [citations omitted ] 
It is clear that, of the cattle sold by Davis for Wilcox on Septem- 
ber 5, 1973, proceeds of sale of which were retained by Davis, 37 
were previously purchased by Wilcox at complainants’ auction in 
cash sales and unpaid for, and $13,166.36 was the price for which 
the 37 were so purchased. 


In view of all of the above, Wilcox will be ordered to pay 
$31,876.59 to complainants, the price of the cattle which he ad- 
mits he owes to them and has not paid; Davis will be held jointly 
liable with Wilcox to the extent of $13,166.36. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). It constitutes ‘‘an 
order for the payment of money”’ within the meaning of section 
309(f) of the Act (7 U.S.C. 210). 


Under that section if respondents do not comply with this order 
within the time limit in this order, complainants may within one 
year of the date of this order file in the District Court of the Unit- 
ed States for the District in which they reside and in which is lo- 
cated the principal place of business of each of the respondents, or 
in any State Court having general jurisdiction of the parties, a 
petition setting forth briefly the causes for which they claim dam- 
ages and this order in the premises.* That section further pro- 
*It is requested that copies of all pleadings filed by any party in any such suit, be 
filed with the Hearing Clerk, United States Department of Agriculture, Wash- 
ington, D.C. 20250, for inclusion in the file on this reparation proceeding. It is 
further requested that if the construction of the Act or the jurisdiction to issue 
this order, becomes an issue in any such suit, prompt notice of such fact be given 


to the Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250. 





CURNOW v.CAL. LIVESTOCK MKT. ASS’N. 1665 
Cite as 34.A.D. 1665 


vides that such suit in the District Court shall proceed in all re- 
spects like other civil suits for damages except that the findings 
and orders herein shall be prima facie evidence of the facts herein 
stated, and the petitioners shall not be liable for costs in the Dis- 
trict Court nor for costs at any subsequent stage of the pro- 
ceedings unless they accrue upon their appeal. That section 
further provides that if the petitioners finally prevail they shall be 
allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§ 202.57 and 202.21. 


On respondents’ right to judicial review hereof see Maly Live- 
stock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 
C., 1971). On complainants’ right to judicial review hereof, see 
United States v. I.C.C., 337 U.S. 426. 


ORDER 


Within thirty days of the date of this order respondent Clenis 
Wilcox shall pay to complainants Bill Rice and Lois Rice the sum 
of $18,710.23, plus interest thereon at the rate of 8 % per annum 
from October 1, 1973. 


Within thirty days of the date of this order respondents Bill 
Davis and Clenis Wilcox, jointly and severally, shall pay to com- 
plainants Bill Rice and Lois Rice the sum of $13,166.36, plus 
interest thereon at the rate of 8 % per annum from November 1, 
1973. 


Copies hereof shall be served on all the parties. 


(No. 16,797) 


ALTREE CurRNow v. CALIFORNIA LivEstocK MARKETING AssoctIA- 
TION. P&S Docket No. 5003. Decided November 13, 1975. 


Reasonable stockyard services — failure to furnish — Market price — deter- 
mined by Market News Reports — Sale instructions — failure to follow — 
Damages — measure of — Reparation 


Where respondent failed to follow complainant’s instructions to sell the pigs in 
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issue by weight, and auctioned them by head instead, respondent failed to 
render reasonable stockyard services to complainant, resulting in damages 
as found herein in the amount of $219.25 for which reparation is awarded 
complainant against respondent. 


Complainant pro se. 
Respondent pro se. 
Ronald S. Peterson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). Complainant 
filed a formal complaint on March 15, 1974. Complainant seeks 
damages of $250.00 on account of respondent’s alleged failure as 
consignee to follow the written instructions of complainant as 
consignor to sell 14 pigs by weight. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR § 202.40) were served on respondent on May 6, 1974. On 
the same date a copy of the investigation report was served on 
complainant. 


On May 22, 1974, the Packers and Stockyards Administration 
received a letter from respondent denying that the pigs weighed 
as much as complainant contended but not denying the receipt of 
the written instructions as alleged by complainant. Respondent 
also incorporated by reference a letter it had previously sent to the 
Administration, an exhibit to the investigation report, and a 
letter from one Don Wagner. On June 5, 1974, the Administration 
wrote to respondent advising that said letter did not comply with 
the rules of practice as an answer to the complaint and referring to 
section 202.41 thereof. 


A copy of the said Wagner letter was served on complainant, 
who filed a letter in response thereto; a copy of that letter was 
served on respondent. 


On June 12, 1974, the Administration received a letter from re- 
spondent admitting noncompliance with the rules but requesting 
an oral hearing under section 202.48. Copies of respondent’s 
letters were served on complainant. No other answer was ever 
filed. 
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Although respondent’s request for an oral hearing was not 
timely under section 202.48, a hearing was nevertheless granted 
and held at Sacramento, California, on January 21, 1975, before 
Ronald S. Peterson of the Office of the General Counsel of this 
Department. Complainant appeared pro se, and respondent was 
represented by its Secretary, Joseph Yanci. Complainant testified 
in her own behalf, and two witnesses testified for respondent. No 
proposed findings or briefs were filed. 


FINDINGS OF FACT 


1. Complainant at all times material herein engaged in business 
as a rancher at Lincoln, California. 


2. Respondent is a corporation which at all times material here- 
in engaged in business as a market agency and dealer buying and 
selling livestock on commission and for its own account in com- 
merce, operating on Dixon Livestock Auction, a posted stockyard 
subject to the Act at Dixon, California, and was so registered un- 
der the Act with the Secretary of Agriculture. 


3. On January 8, 1974, complainant consigned 14 pigs to re- 
spondent for sale at said stockyard by auction with written in- 
structions to sell by weight. 


4. On January 9, 1974, respondent auctioned said pigs by the 
head for a net total of $190.33 after deducting commission and 
yardage. The market price of such pigs if sold by weight would 
have been $409.58. 


5. The complaint was filed within 90 days after accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Respondent did not deny in an answer to the complaint, receipt 
of instructions to sell by weight. It could be argued that this pre- 
vents it from later raising that defense. However, neither party 
was represented by counsel. Since no one objected to the raising of 
the defense at the hearing, we will assume that this issue was 
litigated by consent. 


Complainant testified she gave written instructions on a piece 
of paper with the date, January 8, 1974, her name and address, 
and ‘14 Feeders sell by weight.’”’ A copy is an exhibit to the inves- 
tigation report. She testified that she gave that piece of paper to 
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her truck driver and told him to give it to respondent’s receiving 
agent. 


Neither the truck driver nor the receiving agent testified at the 
hearing. However, the truck driver and a friend who accompanied 
him when he drove the pigs in question to respondent’s market, 
were both contacted by an investigator for the Packers and Stock- 
yards Administration by telephone, and both told the investiga- 
tor that such a piece of paper was given to respondent’s agent 
when the pigs were delivered. A memorandum of the two phone 
calls is an exhibit to the investigation report. Respondent’s re- 
ceiving agent was also contacted by the same investigator by 
phone and told the investigator that he received a piece of paper 
from the truck driver which contained complainant’s name and 
address but not any instructions. He said he threw the paper 
away but would have kept it if it had contained any selling in- 
structions. A memorandum of that phone call is an exhibit to the 
investigation report. 


We accept complainant’s oral testimony at the hearing that the 
piece of paper she gave her truck driver was identical to the copy 
which appears in the investigation report. Since it is undisputed 
that a piece of paper was received by respondent’s agent, we can 
only conclude that the agent was mistaken about the absence of 
written selling instructions thereon. The only alternatives would 
require us to find either that complainant was not telling the truth 
or that the truck driver substituted one piece of paper for another. 
As to the former, the presiding officer at the hearing, who had an 
opportunity to observe the demeanor of the witnesses, stated that 
he ‘‘cannot imagine a more credible witness than complainant.” 
The latter seems unlikely since the truck driver would have had no 
reason or motive for going to the trouble to make out a duplicate 
name and address slip minus the selling instructions. Unlikely as 
the foregoing alternatives are, respondent could have protected 
itself against their possibility by having a procedure requiring 
retention of all pieces of paper it received from consignors. Re- 
spondent must bear the burden of its agent’s decision to throw the 
paper in question away. 


The sale by respondent of consigned livestock in violation of the 
consignor’s instructions was a failure to furnish reasonable stock- 
yard services pursuant to reasonable request. Melady & Co. v. 
Shannon & Farrell, 3 A.D. 379 (1944); Howard v. Loretz, 33 A.D. 
333 (1974). The measure of damages for such violations is the dif- 
ference between the market price and the amount received by the 
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consignor. Ibid. Respondent is not entitled to any commission in 
transactions in which, as here, it is found guilty of a violation of 
the Act. Bainbridge Cattle Co. v. Berigan Bros., 16 A.D. 982 
(1957); Howard v. Loretz, supra. 


The pigs in question were never weighed. Complainant con- 
tends they weighed 50 to 65 lbs. each. She has had substantial ex- 
perience raising pigs and should be able to tell approximate 
weights through observation. She was certainly the person most 
familiar with the specific pigs here involved, and her credibility 
was found by the presiding officer at the hearing to be very high. 
In contrast, respondent’s witnesses as to the size of the pigs did 
not attend the hearing, so their credibility cannot be determined. 
Furthermore, they purchased many animals on the same day be- 
sides the ones in question and could not have been as familiar with 
them some time after the sale as complainant was. We conclude 
that the pigs weighed an average of 57.5 pounds each. 


The Federal-State Market News Service report for respondent’s 
auction, for the sale date, a copy of which is an exhibit to the in- 
vestigation report, quotes 45 to 100 lb. feeder pigs on the sale date 
at $49.75 to $52.00 per cwt. We conclude that the market price 
was $50.88 per cwt. 


On the basis of an average weight of the 14 pigs of 57.5 pounds 
each, and a market price of $50.88 per cwt., they would have a 
market price of $409.58. Complainant having actually received 
$190.33, the amount of her damages would be $219.25. 


It has been held that damages are not rendered uncertain be- 
cause they cannot be calculated with absolute exactness and that 
it is sufficient if a reasonable basis of computation is afforded, al- 
though the result be only approximate. Howard v. Loretz, supra. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). It constitutes ‘“‘an 
order for the payment of money”’ within the meaning of section 
309(f) of the Act (7 U.S.C. 210). 


Under that section if respondent California Livestock Mar- 
keting Association does not comply with this order within the 
time limit in this order, complainant Altree Curnow may within 
one year of the date of this order file in the District Court of the 
United States for the District in which she resides or in which is 
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located the principal place of business of the respondent, or in any 
State Court having general jurisdiction of the parties, a petition 
setting forth briefly the causes for which she claims damages and 
this order in the premises.* That section further provides that 
such suit in the District Court shall proceed in all respects like 
other civil suits for damages except that the findings and orders 
herein shall be prima facie evidence of the facts herein stated, and 
the petitioner shall not be liable for costs in the District Court nor 
for costs at any subsequent stage of the proceedings unless they 
accrue upon her appeal. That section further provides that if the 
petitioner finally prevails, she shall be allowed a reasonable 
attorney’s fee to be taxed and collected as a part of the costs of the 
suit. 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§ 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly Live- 
stock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 
C., 1971). On complainant’s right to judicial review hereof, see 
United States v. I.C.C., 337 U.S. 426. 


ORDER 


Within 30 days from the date of this order, respondent Cali- 
fornia Livestock Marketing Association shall pay to complainant 
Altree Curnow the sum of $219.25 with interest thereon at the rate 
of 8 % per annum from March 1, 1974, until paid. 


Copies hereof shall be served on the parties. 


* It is requested that copies of all pleadings filed by any party in any such suit, be 
filed with the Hearing Clerk, United States Department of Agriculture, Wash- 
ington, D.C. 20250, for inclusion in the file on this reparation proceeding. It is 
further requested that if the construction of the Act or the jurisdiction to issue 
this order, becomes an issue in any such suit, prompt notice of such fact be given 
to the Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250. 
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(No. 16,798) 


In re Hus City Livestock SAues, Inc. P&S Docket No. 5167. 
Decided November 13, 1975. 


Consent order 


Respondent has consented to the issuance of the order herein against it for vio- 
lations of the Act and regulations in connection with its accounts and rec- 
ords and custodial account for shippers proceeds as found herein. Respond- 
ent is ordered to cease and desist from said violations. 


Thomas M. Walsh, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 


respondent wilfully violated the Act and the Regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. Complainant has also rec- 
ommended that the respondent not be suspended as a registrant 
under the Act because the respondent has demonstrated in a spe- 
cial report dated September 22, 1975, that as of September 2, 1975 
its “Custodial Account for Shippers’ Proceeds’’ was in proper 
balance. 


FINDINGS OF FACT 


1. (a) Hub City Livestock Sales, Inc., herein referred to as the 
respondent, is a corporation with its principal place of business lo- 
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cated at Aberdeen, South Dakota. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Hub City Livestock Sales, Inc. stockyard, Aberdeen, South 
Dakota, a posted stockyard under the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency selling livestock on commission in commerce. 


2. Respondent, during the period from September 30, 1974 
through February 3, 1975, failed to maintain and properly use its 
“Custodial Account for Shippers’ Proceeds’’, hereinafter referred 
to as the custodial account, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock in that: 


(a) As of September 30, 1974, respondent had outstanding 
checks drawn on its custodial account in the amount of 
$223,930.69, and had, to offset such checks, cash in its custodial 
account in the amount of $24,805.44, deposits in transit in the 
amount of $78,118.93, no current proceeds receivable, and certifi- 
cates of deposit in the amount of $68,000.00. This resulted in a 
deficiency of $53,006.32 in funds available to pay shippers’ pro- 
ceeds. 


(b) As of December 31, 1974, respondent had outstanding 
checks drawn on its custodial account in the amount of 
$401,464.22, and had, to offset such checks, cash in its custodial 
account in the amount of $297,890.38, deposits in transit in the 
amount of $17,421.90, no current proceeds receivable, and certifi- 
cates of deposit in the amount of $68,000.00. This resulted in a 
deficiency of $18,151.94 in funds available to pay shippers’ pro- 
ceeds. 


(c) As of February 3, 1975, respondent had outstanding 
checks drawn on its custodial account in the amount of 
$262,903.23, and had, to offset such checks, cash in its custodial 
account in the amount of $24,350.91, deposits in transit in the 
amount of $21,040.20, no current proceeds receivable, and certifi- 
cates of deposit in the amount of $68,000.00. This resulted in a 
deficiency of $149,512.12 in funds available to pay shippers’ 
proceeds. 
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(d) Such deficiencies were due, in part, to respondent’s 
failure to deposit in its custodial account, within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock. 


3. Respondent, during the period from December 4, 1974 
through January 29, 1975, in connection with its market agency 
operations subject to the Act, failed to keep accounts, records, 
and memoranda which fully and correctly disclosed all transac- 
tions involved in its business in that respondent failed to issue 
and maintain scale tickets showing the initials of the person 
weighing the livestock. 


4. Respondent has demonstrated, in a special report dated 
September 22, 1975, that as of September 2, 1975 its custodial ac- 
count was in proper balance. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and section 201.42 of the Regulations (9 
CFR 201.42). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221), and 
section 201.49 of the Regulations (9 CFR 201.49). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, has demonstrated that its custodial ac- 
count is in proper balance, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or indirectly through any corporate or other device, shall 
cease and desist from: 


1. Failing to deposit in its ‘‘Custodial Account for Shippers’ 
Proceeds’’, within the time prescribed by section 201.42(c) of the 
Regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; and 


2. Failing to otherwise maintain its ‘‘Custodial Account for 
Shippers’ Proceeds”’ in conformity with the provisions of section 
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201.42 of the Regulations (9 CFR 201.42). 


Respondent shall keep and maintain accounts, records, and © 
memoranda which fully and correctly disclose all transactions in- 
volved in its business as a market agency subject to the Act in- 
cluding scale tickets completed in accordance with section 201.49 
of the Regulations (9 CFR 201.49). 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,799) 


In re B. L. Eacieston. P&S Docket No. 5173. Decided Novem- 
ber 17, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in the issuance of insufficient funds 
checks or drafts in purported payment for livestock purchased in commerce 
as found herein. Respondent is suspended as a registrant under the Act for 
10 days. 


Terrance J. Wear, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consents to 
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the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon the re- 
spondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) B. L. Eggleston, herein referred to as the respondent, is 
an individual with his principal place of business located at Big 
Spring, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
during the period from January 4, 1975, to April 9, 1975, in twelve 
separate transactions as set forth in paragraph II of the com- 
plaint, purchased livestock in commerce, and in purported pay- 


ment therefor, issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


3. (a) Respondent, on or about the dates and in the transac- 
tions set forth in paragraph II of the complaint, purchased live- 
stock in commerce and failed to pay, when due, the full amount of 
the purchase price of such livestock. 


(b) As of April 23, 1975, there remained unpaid by respond- 
ent an amount in excess of $13,000.00 for the livestock purchases 
set forth in paragraph II of the complaint. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 3, respondent 
has wilfully violated section 312(a) of the Act, supra, and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 
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Inasmuch as the respondent has consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
which such checks or drafts are to be paid, and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of ten days. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,800) 


In re GERALD D. Patmer. P&S Docket No. 5162. Decided Novem- 
ber 17, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for vio- 
lations of the Act and regulations in connection with the keeping of accounts 
and records, issuance of insufficient funds checks, and failing to meet the 
financial requirements of the Act as found herein. Respondent is suspended 
as a registrant under the Act for 15 days and thereafter until he is no long- 
er insolvent. 


Thomas M. Walsh, for complainant. 
Lawrence E. Long, Martin, S. Dak., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent has wilfully violated the Act and the Regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the Complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the Complaint, the 
order to become effective on the sixth day after service upon re- 
spondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Gerald D. Palmer, herein referred to as the respondent, 
is an individual whose address is Martin, South Dakota 57551. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) As of February 25, 1975, respondent’s current liabilities 
exceeded his current assets. As of that date, respondent had cur- 
rent liabilities totaling approximately $174,152.28, and current 
assets totaling approximately $59,923.43, resulting in an excess 
of current liabilities over current assets of approximately 
$114,228.85. 


(b) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions specified in para- 
graph III of the Complaint, purchased livestock in commerce and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds on deposit in the accounts 
upon which such checks were drawn. 
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4. (a) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions specified in para- 
graph III of the Complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


(b) As of March 14, 1975, there remained unpaid by re- 
spondent a total of $35,928.67 for livestock purchased in com- 
merce. 


5. Respondent, in connection with his business as a dealer sub- 
ject to the Act, failed to keep and maintain accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business. Specifically, respondent failed to keep 
and maintain (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth; (2) a check register 
showing all checks issued; (3) monthly reconciliations of his bank 
accounts; (4) a purchase journal; (5) a sales journal; (6) an 
accounts receivable ledger showing all amounts due and date of 
receipt; (7) an accounts payable ledger showing all payables and 
date of payment; (8) a mortgage and note register; (9) a monthly 
record of inventory on hand and the value of this inventory; (10) a 
ledger to record all leases; and (11) all purchase and sale invoices. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Finding of Fact No. 4, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and section 201.43(b) of the Regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in Finding of Fact No. 5, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below and the complainant has recommended 
that such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business subject to the Act, including (1) a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth; (2) a check register showing all checks issued; (3) 
an accounts receivable ledger showing all amounts due and the 
date of receipt; (4) an accounts payable ledger showing all pay- 
ables and date of payment; (5) a mortgage and note register; (6) a 
ledger to record all leases; (7) a record of all livestock purchases 
and sales; (8) purchase and sale invoices; (9) a monthly livestock 
inventory record; and (10) monthly reconciliations of his bank ac- 
counts. 


Respondent is suspended as a registrant under the Act for a 
period of fifteen (15) days and thereafter until he demonstrates 
that he is no longer insolvent. When respondent demonstrates 
that he is no longer insolvent, a supplemental order will be issued 
in this proceeding terminating this suspension after the expiration 
of the 15-day period. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the sixth day after service 
upon respondent; Provided, however, that if by any means or de- 
vice whatever, all or part of the suspension period is not effective- 
ly served, and a court order is necessary to enforce the suspen- 
sion, this order is not intended to prevent the court from fixing 
the appropriate beginning date for the suspension period, even 
though it is different from the date set forth herein. 


Copies hereof shall be served upon the parties. 
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(No. 16,801) 


Dewey R. VANcE v. NASHVILLE Livestock Commission Corp., and 
Ernest E.. Tipwe__. P&S Docket No. 5042. Decided Novem- 
ber 19, 1975. 


Stockyard services — refusal to render — Cash only basis — refusal to do 
business on — Dismissal — complaint untimely filed 


Where the complaint herein was untimely filed after the accrual of any cause of 
action based on respondent's refusals as found herein, the complaint is 
dismissed. 


G. Whitney Kemper, Nashville, TENN, for complainant. 
Grant W. Smith, Nashville, TENN, for respondent. 
Roger H. McMillan, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on June 13, 1974, complainant claimed reparation in 
the sum of $10,000.00, alleging that respondent, a market agency, 
wrongfully excluded him from purchasing cattle at respondent’s 
place of business, in violation of the provisions of the Act re- 
quiring respondent to provide stockyard services in a just, rea- 
sonable, and non-discriminatory manner. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR § 202.40), were served upon respondents on August 14, 
1974. A copy of the investigation report was served upon com- 
plainant on the same day. 


Respondents after obtaining an extension of time filed an an- 
swer alleging that on two occasions complainant wrongfully re- 
fused to pay for cattle he had bought from respondents and on an- 
other occasion had issued a check to respondents in the amount of 
$54,817.49, which check was returned by the bank due to com- 
plainant having insufficient funds on deposit to cover the check. 
Respondents alleged that the three incidents constituted 
sufficient grounds to refuse to do further business with complain- 
ant. A copy of the answer was served on complainant. 
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Complainant requested an oral hearing of the case by letter filed 
on October 10, 1974. 


An oral hearing was held at Nashville, Tennessee, on February 
26, 1975, before Roger H. McMillin, Jr. of the Office of the Gen- 
eral Counsel of this Department. Complainant was represented by 
James C. Vance, Esq., and respondent was represented by Grant 
W. Smith, Esq., both of Nashville, Tennessee. A total of 13 
witnesses testified. One other witness, Mr. D. A. Derryberry, was 
hospitalized on the date of the hearing; his testimony was taken 
by deposition on March 21, 1975. Supplemental testimony of an- 
other witness, Mrs. Louise Cotton, was taken by deposition on 
March 21, 1975. Briefs were filed by both parties. 


At the conclusion of complainant’s case a motion for dismissal 
was filed by respondents. The motion was denied. 


FINDINGS OF FACT 


1. Complainant at all times material herein was engaged in the 
business of a dealer buying and selling livestock in commerce for 
his own account and was so registered with the Secretary of Agri- 
culture under the Act. 


2. Respondent Nashville Livestock Commission Corp., a cor- 
poration, at all times material herein was engaged in the business 
of a market agency and dealer, buying and selling livestock on 
commission and for its own account, operating on Union Stock 
Yards, Nashville, Tennessee, a posted stockyard subject to the 
Act, and was so registered with the Secretary of Agriculture un- 
der the Act. Respondent Ernest E. Tidwell was the president and 
primary stock-holder of the corporation. 


3. In early August, 1973, complainant purchased certain live- 
stock from respondent having a total sale price of $54,817.49. In 
payment of this sum, he issued a check drawn on the Third Na- 
tional Bank of Nashville, Tennessee, dated August 20, 1973. This 
check was returned by the bank on or about August 21, 1973, un- 
paid because complainant did not have sufficient funds on deposit 
in the account to cover the check. The check was paid by the bank 
on or about August 27, 1973, in overdraft. 


4. On or about August 27, 1973, complainant purchased a 
number of cattle from respondent’s agent, D. A. Derryberry. Two 
calves in the original group were not acceptable to the complain- 
ant and were to be separated from the remainder and not sold to 
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complainant. Subsequent to these cattle being delivered, com- 
plainant inspected them and found two that he believed to be the 
ones he had declined to buy. Complainant had the two calves re- 
weighed and delivered back to respondent, and deducted from his 
bill what he believed to be their price, in paying for his purchase. 


5. On or about August 28, 1973, complainant purchased cer- 
tain other livestock from respondent, after personally inspecting 
them. Subsequent to the delivery of the livestock, complainant 
discovered that one calf was crippled apparently from an old in- 
jury to a rear leg. Complainant re-weighed the animal, delivered it 
back to respondent, and deducted from his bill what he believed to 
be its price, in paying for his purchase. 


6. On or about August 31, 1973, respondents refused to do fur- 
ther business with complainant. A few days after that, personnel 
of the Packers and Stockyards Administration, attempting to 
mediate the dispute between complainant and respondents, 
pointed out that respondents could if they wished file a complaint 
for reparation based on the transactions mentioned above, and 
could, if they wished, demand immediate payment for any pur- 
chases by complainant by cash or cashier’s check. Complainant 
stated that he would not buy from respondents on such a basis. 


7. The complaint was not filed within 90 days of the accrual of 
the cause of action alleged therein. 


CONCLUSIONS 


It is undisputed that respondent Nashville Livestock Commis- 
sion Corp. was operating as a market agency under the Act; as 
such, it was under a statutory duty to furnish stockyard services 
in a just, reasonable, and non-discriminatory manner. It is further 
undisputed that the respondent refused after August 31, 1973, to 
do further business with complainant. 


Three separate occurrences in August of 1973 led to respond- 
ents’ refusal to conduct further business with complainant. There 
was much evidence and argument in the proceeding regarding the 
merits of the dispute about those occurrences, between complain- 
ant and respondents. 


Farmers’ Livestock Commission Co. v. United States, 54 F.2d 
375 (U.S.D.C., E.D. Ill., 1931), involved refusal of plaintiffs 
Farmers’ Livestock Commission Co. and L. W. Conover to do 
business with National Order Buying Company (N.O.B.) and 
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Producers’ Livestock Commission Company (Producers) at the 
National Stockyards, East St. Louis, Illinois. The Secretary of 
Agriculture found that plaintiffs were participating in an illegal 
boycott and ordered them to desist therefrom and suspended their 
registration as market agencies for a period of 90 days, pursuant 
to the Packers and Stockyards Act. Plaintiffs sought in court an 
injunction against the suspension. The Court held as follows, 54 
F.2d at 379: 


It is earnestly contended that the order of the Secretary is without au- 
thority upon his part, in that the law in condemning unfair, unjust, dis- 
criminatory practices in furnishing ‘‘stockyards services’ attempts to 
regulate private business. Where strictly private business only is involved, 
individual refusals to deal with another, uninspired by agreement or tacit 
concerted action, are not wrongful in any legal sense. But such limitation 
does not apply to a business affected with a public use. Such a business 
must serve all without discrimination. * * * Nor can it be successfully 
maintained that the buying and selling of livestock on a public stockyard 
on behalf of others is not affected with a public use * * * * [W Je are of the 
opinion that the business of plaintiffs is impressed with a public use. It 
follows, therefore, not only that a concerted boycott is illegal * * * but also 
that individual refusal to buy from, sell to, or deal with the Producers and 
N.O.B., in the conduct of this business, are within the prohibitions of the 
statute as unfair, unjust, and discirminatory. 


But plaintiffs assert that they were justified in their acts by misconduct 
upon the part of the Producers and the N.O.B., such as unfair competition, 


unfair practices, attempted monopoly upon the part of Producers and 
N.O.B.; and their alleged identity, resulting in one party acting as both 
buyer and seller. We discard as untenable the proposition that such con- 
duct of itself justifies violation of the statutes by plaintiffs. We cannot 
agree that one who claims that another is himself violating the law may 
thereby be excused from performing his statutory duty. Such doctrine, 
followed to its legal sequence, would nullify statutes and permit litigants 
to assume for themselves the functions of government. The obvious an- 
swer to such contention is that for such misconduct the statute provides a 
remedy * * * * 


It was also held, 54 F.2d at 382: 


The plaintiffs are not compelled to do business with Producers and N.O.B. 
except in the usual course of business as conducted at the National Stock- 
yards. Clearly the Secretary’s order was so intended, and should so be 
construed. If, in the free and open competitive field, plaintiffs transact 
business with the two concerns in the same open, untrammelled freedom of 
commerce as with other agencies of the same character at the same place, 
the law is satisfied and the order complied with. If the two concerns insist 
on doing business only upon the ‘ticket marking”’ basis, or upon any other 
basis which is not universal, but only exceptional, such action is not pro- 
tected by the order. The plaintiffs may not, in such exceptional instances 
or as to such exceptional practices as are part of the usual course of busi- 
ness, refuse to deal. What the law requires and what the order demands is 
fair, undiscriminatory practices; the transaction of business according to 
its usual course at the National Stockyards. 
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See also United States v. American Livestock Com. Co., 279 
U.S. 485. Compare Flynn v. Kansas City Stock Yds. Co., 12 
A.D. 14 (1953). 


Respondents would not be left without a remedy for the actions 
of complainant mentioned above, in being required to render 
stockyard services to complainant; they could have filed a repara- 
tion complaint if they had wished to do so. 


Respondents also would not be expected to take any risk of not 
being paid by complainant for his purchases. It is undisputed that 
a few days after August 31, 1973, when respondents first refused 
to do further business with complainant, personnel of the Packers 
and Stockyards Administration, attempting to mediate the dis- 
pute between complainant and respondents, pointed out that re- 
spondents could, if they wished, demand immediate payment for 
any purchases by complainant by cash or cashier’s check, known 
as selling to him on a ‘‘cash only” basis. 


It is further undisputed that respondents did not give a firm 
answer on the question whether they would resume selling to 
complainant on any basis. Under the authorities cited above, re- 
spondents would have been in violation of the Act for continuing 
to refuse to sell to complainant, were it not for the fact that com- 
plainant stated that he would not buy from respondents on such a 
so-called ‘“‘cash only’’ basis. Complainant’s such position would 
render nugatory any offer by respondents to resume selling to him 
on a so called ‘‘cash only” basis, and thus respondents could not 
be held to be in viollation of the Act for failing to make such a 
nugatory offer after the date of complainant’s refusal. 


Complainant’s refusal to do business with respondents on a 
“cash only” basis having been made in September, 1973, and the 
complaint not having been filed until June 13, 1974, it is clear that 
the complaint was filed more than 90 days after the accrual of any 
cause of action of complainant based on respondents’ refusal 
beginning on August 31, 1973, to do business with him. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§ 202.57 and 202.21. 
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On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


ORDER 


The complaint herein is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,802) 


Wacn_erR Mutts, Inc. v. PAut Spence, Union Stock YaArpDs Com- 
PANY, INc.and Dr. FLoyp LEE Prater, D.V.M. P&S Docket 
No. 4925. Decided November 20, 1975. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


James Moylan, Omaha, Nebr., for complainant. 
Bruce McCurry, Springfield, MO, for respondent Spence. 
Respondent Union Stockyards Co., pro se. 
Raymond Whiteaker, Springfield, MO, for respondent Prater. 
Michael Sanders, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on September 12, 1975, dismissing the complaint herein on 
the basis, in substance, that: complainant failed to establish by a 
preponderance of the evidence any breach by respondent Union 
Stock Yards Company, Inc. of a legally required duty; complain- 
ant failed to establish by a preponderance of the evidence that re- 
spondent Prater failed to make an adequate inspection of certain 
livestock, or any other breach of a legally required duty by re- 
spondent Prater; there was no evidence of an express warranty by 
respondent Spence concerning the health of the cattle or any 
showing by a preponderance of the evidence of fraud, conceal- 
ment, or misrepresentation of health by respondent Spence; and 
there had been no rejection or notification of breach communi- 
cated to respondent Spence within a reasonable time. On Septem- 
ber 30, 1975, complainant filed a motion for reconsideration, 
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copies of which were served on respondents. On October 17, 1975 
respondent Prater filed an answer thereto, and on October 24, 
1975 respondents Spence and Union Stock Yards Company, Inc. 
filed answers thereto. Each such answer was served on complain- 
ant and on the other respondents. 


In support of the motion for reconsideration, complainant con- 
tends that the testimony of its truck driver was erroneously 
ignored, and the testimony of witnesses who had observed the 
cattle prior to the time when the truck driver observed them, was 
erroneously relied upon. The testimony in question was Com- 
plainant’s Exhibit No. 5, an affidavit of Vinson Davidson which 
read as follows: 

Comes now Vincent [sic] Davidson, being first duly sworn upon oath, and 

deposes and states as follows: 

Dear Sir: 

On Thursday, April 5, 1973, I loaded a trailer load of 57 head cattle 
at Springfield, Missouri. I sorted out 1 head that was sickly and put 
him at the back of trailer. I unloaded cattle the next morning at 
Springfield, Nebraska. Sickly calf was still alive but died shortly af- 
ter. 


Mr. Davison did not appear at the hearing and testify. Other wit- 
nesses did appear at the hearing and testify with respect to the 


appearance of the animals and the inspection which was given 
them immediately prior to their delivery to complainant. The 
affidavit of the truck driver was not ignored, but was carefully 
considered along with all the other evidence in the record in mak- 
ing the final decision. 


In support of the motion, complainant also contended that evi- 
dence concerning weather conditions in Springfield, Nebraska was 
erroneously relied upon. Complainant asserts that the average 
high temperature from April 5 through April 26, 1973 in Omaha, 
Nebraska, was 55.5°, and that the normal average for that period 
would be 61.7°; complainant also asserts that the average low 
temperature for that time was 38.3 ° and that the normal average 
would be 39.0°. Complainant also asserts that only 7 head of 
cattle died from April 6 to April 9, 1973, when the deviation in 
temperature from normal was the greatest, while 11 head died 
from April 15 to April 26, when the temperature deviation from 
normal was plus 3 °. Respondents Spence and Prater, in their an- 
swers, contend in substance that the animals in question were 
subjected to severe weather shortly after delivery on April 5, 
1973. Respondent Spence’s Exhibit A, introduced at the hearing, 
shows weather information for Omaha. On April 6, 1973 the mini- 
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mum temperature was 46 °, on April 7 it was 40°, on April 8 it was 
30°, on April 9 it was 25°, and on April 10 it was 24°. There was 
fog on April 8 and 9, and blowing snow on April 9. On April 6 the 
wind speed average was 14.4 miles per hour and the maximum 
was 33, on April 7 the average was 22.6 and the maximum was 28, 
on April 8 the average was 18.7 and the fastest was 25, and on 
April 9 the average was 29.9 and the fastest was 47. We believe 
that there was credible evidence that the animals were exposed to 
severe weather shortly after being transported by complainant’s 
truck driver after delivery, and that such evidence was accorded 
appropriate weight in reaching the final decision. 


Also in support of the motion for reconsideration, complainant 
contended in substance that respondent Prater inspected the 
same cattle which were inspected by Phil B. McFall of this De- 
partment for conformity to specifications for futures contracts 
under the rules of the Chicago Mercantile Exchange, and the 
guidelines of this Department for delivery of such animals, and 
that Prater had issued health certificates for animals which 
McFall had rejected. This was not established at the hearing. The 
record shows clearly that Prater only examined the animals which 
McFall had approved. Complainant also xveferred to evidence 
respecting 2 animals which died on April 9, 1973, that broncho- 


pneumonia had been present for several days, and contends that a 
reasonable and diligent examination by Dr. Prater on April 5, 
would have shown that the cattle were unfit for delivery; this was 
not established at the hearing. Further, it does not necessarily 
follow, from the fact that a disease was present on a particular 
date, that the disease was not latent on that date and could have 
been discovered by visual examination. 


Complainant also contended that it was erroneous to find 
neither an express nor an implied warranty concerning the health 
of the cattle, and that complainant relied on an implied warranty 
of merchantability, citing Uniform Commercial Code § 2-314. In 
response to that contention, respondent Spence contended, ‘‘the 
hearing officer was justified in finding no breach of any such 
implied warranty of merchantability in that Spence reasonably 
relied on the several inspections made by the federal grader, Phil 
B. McFall, Floyd Lee Prater, D.V.M., and the partial inspection 
of Van Ricketts, D.V.M.”’ The transaction in question was a 
delivery on live cattle futures contracts. The Official Comment on 
U.C.C. § 2-316(3)(c) under which an implied warranty can be ex- 
cluded or modified by course of dealing or course of performance 
or usage of trade, prepared by the Conference of Commissioners 
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on Uniform State Laws and the American Law Institute, at Point 
9, 1 U.L.A., U.C.C. 238, reads as follows: 


The situation in which the buyer gives precise and complete specifications 
to the seller is not explicitly covered in this section, but this a frequent cir- 
cumstance by which the implied warranties may be excluded. The 
warranty of fitness for a particular purpose would not normally arise since 
in such a situation there is usually no reliance on the seller by the buyer. 
The warranty of merchantability in such a transaction, however, must be 
considered in connection with the next section on the cumulation and con- 
flict of warranties. Under paragraph (c) of that section in case of such an 
inconsistency the implied warranty of merchantability is displaced by the 
express warranty that the goods will comply with the specifications. Thus, 
where the buyer gives detailed specifications as to the goods, neither of the 
implied warranties as to quality will normally apply to the transaction un- 
less consistent with the specifications. 


Rule 1704.D. of the Chicago Merchantile Exchange, of which 
official notice is taken since it appeared in the records of this De- 
partment at the times material herein, prior to amendment of the 
Commodity Exchange Act in 1974, 88 Stat. 1389, includes the fol- 
lowing (emphasis supplied): 

In addition, cattle shall be healthy. Cattle which are unmerchantable, such 

as crippled, sick, obviously damaged or bruised, or which for any reason do 


not appear to be in satisfactory condition to withstand shipment by rail or 
truck, shall be excluded. Such determination shall be made by the grader. 


In view of the completeness of the specifications for such 
futures contracts, and the provision therein for impartial grading 
such as what was done by Phil B. McFall in this instance, we do 
not believe that any implied warranty was applicable in this in- 
stance. 


All contentions of complainant presented for the record have 
been considered whether or not specifically mentioned herein, and 
it is concluded that after a careful examination of the record and a 
review of the findings and conclusions relating to complainant’s 
contentions, no changes in such findings and conclusions should 
be made. Accordingly, the order issued on September 12, 1975 is 
hereby reaffirmed. 


The Decision and Order of September 12, 1975, and this order, 
are the same as orders by the Secretary of Agriculture, being 
issued pursuant to delegated authority, 7 CFR § 2.35, as au- 
thorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. 
See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 Ed., 
Appendix pg. 550). 


On complainant’s right to judicial review hereof, see United 
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States v. I.C.C., 387 U.S. 426. 


Copies hereof shall be served on the parties. 


(No. 16,803) 


In re H. R. Akers. P&S Docket No. 5183. Decided November 21, 
1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in failing to comply with the bonding re- 
quirements thereof, as found herein. Respondent is suspended as a regis- 
trant under the Act until in full compliance with said bonding requirements. 


Allan A. Toubman, for complainant. 
Barkley Brock, Clinton, MO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) H.R. Akers, hereinafter referred to as the respondent, is 
an individual whose address is Route 1, Clinton, Missouri 64735. 
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(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on February 15, 1966. Respondent was notified by certi- 
fied mail on or about January 16, 1973, that if he continued to en- 
gage in his livestock operations without bond coverage or its 
equivalent, as required under the Act and the regulations, he 
would be in violation of Section 312(a) of the Act and Sections 
201.29 and 201.30 of the regulations promulgated thereunder. 
Notwithstanding such notice, respondent has engaged in the 
business of a dealer, buying and selling livestock in commerce for 
his own account, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, respond- 
ent has wilfully violated Section 312(a) of the Act (7 U.S.C. 
213(a)), and Sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any any capacity for which bonding is re- 
quired under the Packers and Stockyards Act and the regulations 
without filing and maintaining a reasonable bond or its equivalent 
as required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When he has complied with such requirements, a 
supplemental order will be issued in this proceeding terminating 
the suspension. 
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This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,804) 


Mip-SoutH Orper Buyers, Inc. v. T1iGE ENTERPRISES, INc., GARY 
Berta, and Piatre VALLEY Livestock, Inc. P&S Docket No. 
4827. Decided October 24, 1975. 


Jurisdiction — Secretary not deprived of — Right of rescission — derogation 

of — Sale for cash — established — Net proceeds — retention of — Wrong- 

ful resales — proceeds of — Animals delivered and unpaid for — proceeds of 

sale of — Bankruptcy — petition in — Declaration as constructive trustee of 
all proceeds from wrongful resales — 


Where respondent Tige Enterprises, Inc. purchased and received from complain- 
ant three shipments of cattle in interstate commerce as found herein and 
failed to pay the purchase price thereof, $66,710.97, and wrongfully resold 
the animals as stated herein, this respondent violated § 307 of the Act. 


Where respondent Gary Berta was the agent of respondent Tige and caused Tige 
to make wrongful resales of the cattle shipped by complainant and unpaid 


for, respondent Gary Berta is jointly liable with Tige for complainant’s dam- 
ages sustained by such wrongful resales. 


Where respondent Platte Valley Livestock, Inc. sold for respondent Tige 129 
head of cattle received by Tige and retained the net proceeds therefor, 


$26,156.04, as found herein, respondent Platte Valley violated § 307 of the 
Act. 


Joint liability — Constructive trustee — Reparation 


Respondents Tige Enterprises and Gary Berta are jointly liable to complainant 
for the amount of $66,710.97. For $44,049.12 of said liability, which repre- 
sents the amount of proceeds received by Tige from its wrongful resales of 
some of the cattle in issue, respondent Tige is declared a constructive 
trustee. Further respondent Platte Valley is jointly liable with Tige to com- 
plainant for $26,156.04, the proceeds of sale of animals delivered and un- 
paid for and sold by Platte Valley which retained the proceeds on account of 
prior debts owed by Tige to Platte Valley. 


Reparation in the amount of $66,710.97 with interest is awarded complain- 
ant against respondent Gary Berta. 


Reparation in the amount of $26,156.04 with interest is awarded complain- 
ant against respondent Platte Valley. 


Frank J. Mattoon, Sidney, Nebraska, for complainant. 
Leonard G. Tabor, Gerig, Nebraska, for respondent Tige. 
Russell E. Lovell, Scottsbluff, Nebr., for respondent Gary Berta. 
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Robert V. Dwyer, Omaha, Nebr., for respondent Platte Valley. 
Roger L. Sherman, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. § 181 et seq.). Respond- 
ent Tige Enterprises, Inc., will hereafter be called Tige and re- 
spondent Platte Valley Livestock, Inc., will hereafter be called 
Platte Valley. In a complaint filed on March 20, 1973, complain- 
ant alleged in substance that Tige, through Gary Berta, Presi- 
dent, ordered three shipments of cattle from complainant which 
were delivered to Tige at the pens of Platte Valley, that Tige or 
Gary Berta consigned the cattle for sale through Platte Valley, 
that the cattle were sold on February 27, 1973, that the moneys 
from the sale were kept by Platte Valley to satisfy debts owed to it 
by persons other than complainant, and tha. complainant had not 
been paid for the cattle. The complainant claimed reparation of 
$66,710.97 from the respondents, Tige, Gary Berta, and Platte 
Valley. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR § 202.40) were served on respondent Tige on June 14, 
1973, on respondent Berta on May 26, 1973, and on respondent 
Platte Valley on June 14, 1973. A copy of the investigation report 
was served on complainant on May 24, 1973. 


Tige filed an answer alleging in substance that Platte Valley 
had illegally converted the proceeds of sale of certain cattle, in- 
cluding some of the cattle which had been received from complain- 
ant, by applying the proceeds on debts which Tige owed to Platte 
Valley, and that Tige had been adjudged bankrupt on March 7, 
1973. Tige requested an oral hearing. 


Gary Berta filed an answer alleging in substance that he at all 
times material herein was not registered under the Act as a dealer, 
market agency, or stockyard owner; that the Secretary lacks 
jurisdiction over him; that he acted only as President of Tige, a 
corporation; that the cattle in dispute were sold by complainant to 
Tige and not to respondent Berta; and that complainant on March 
2, 1973, had filed suit against respondent Berta for the same cause 
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of action in the District Court of Scotts Bluff County, Nebraska. 
Respondent Berta generally denied personal liability to complain- 
ant, and further alleged that on February 27, 1973, Platte Valley 
sold certain cattle consigned by Tige, some of which had been re- 
ceived from complainant, and illegally converted the sale proceeds 
by applying the proceeds on debts which Tige owed to Platte 
Valley. After consulting with legal counsel, respondent Berta as 
Preisdent of Tige, obtained the necessary information for Tige to 
file bankruptcy and Tige filed its petition in bankruptcy on March 
7, 1973. Respondent Berta requested an oral hearing. 


Platte Valley filed an answer alleging in substance that the 
Secretary of Agriculture is without jurisdiction of the subject 
matter of this proceeding which subject matter is the collection of 
a bill; and that respondent Platte Valley had no knowledge that 
the cattle in question had been purchased from complainant. Re- 
spondent Platte Valley admitted the sale on February 27, 1973 of 
certain cattle owned by Tige for a total sale price of $63,671.29, 
and alleged that the sale proceeds were deposited in Platte 
Valley’s custodial account as required by law; that after the sale, 
Tige authorized Platte Valley to apply the proceeds against an 
indebtedness owed by Tige to Platte Valley, leaving a balance of 
$1,293.17; that Platte Valley has fully paid Tige the sale proceeds. 


Platte Valley requested an oral hearing. 


By order dated August 9, 1973, and ‘‘confirmed’’ September 18, 
1973, In The Matter of Tige Enterprises, Inc., Bankrupt, No. BK 
73-0-306, the Referee in Bankruptcy, United States District Court 
for the District of Nebraska, ‘‘permanently enjoined” the com- 
plainant and Platte Valley ‘from making Leonard Tabor, Trustee 
{fin Bankruptcy of Tige] a party to . . . [this reparation pro- 
ceeding ] and also ‘‘from asserting that any adjudication of their 
claims against [Tige or Berta] in . . . those reparation pro- 
ceedings are res judicata on their claims against the bankrupt 


estate or that such adjudication gives rise to collateral estoppel 
**ee ” 


A year later, by order dated August 22, 1974, in the same bank- 
ruptcy proceeding, the Bankruptcy Judge, ‘‘ordered that Leonard 
G. Tabor, Trustee in Bankruptcy for [Tige] be allowed to 
intervene in” this reparation proceeding. In the application to the 
Court for that order, Mr. Tabor recited that he wished to inter- 
vene in this reparation proceeding in order to ask for a money 
judgment. Also on August 22, 1974, Tige filed in this proceeding 
a ‘supplemental answer’’ alleging in substance that respondent 
Platte Valley on February 27, 1973, sold 333 head of cattle 
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shipped by complainant and one John Clay and Company, not a 
party herein, and consigned by Tige, and that Platte Valley con- 
verted the proceeds of that sale, and praying that Platte Valley be 
ordered to pay $63,671.29 to the Trustee in Bankruptcy of Tige. 


An oral heaiing was held in Scottsbluff, Nebraska, on August 
26 and 27, 1974, before Roger L. Sherman of the Office of the 
General Counsel of this Department. Complainant was repre- 
sented by Frank J. Mattoon, Esq., Sidney, Nebraska; respondent 
Berta was represented by Russell E. Lovell, Esq., Scottsbluff, 
Nebraska; respondent Platte Valley was represented by Robert V. 
Dwyer, Jr., Esq., Omaha, Nebraska, and by Wayne M. Graham, 
Esq., Kansas City, Missouri. Leonard G. Tabor, Esq., Gering, 
Nebraska, Trustee in Bankruptcy of respondent Tige, also ap- 
peared, and was permitted to intervene on his oral motion. Five 
witnesses testified. Five exhibits were received. Briefs were there- 
after filed on behalf of complainant, and respondents Tige and 
Platte Valley. 


FINDINGS OF FACT 


1. Complainant Mid-South Order Buyers, Inc., a corporation, 
at all times material herein was engaged in the business of buying 
livestock on commission and of buying and selling livestock for its 
own account, in commerce, with its principal place of business in 
Jackson, Mississippi, and was so registered under the Act with 
the Secretary of Agriculture. 


2. Respondent Tige Enterprises, Inc., a corporation, at all 
times material herein was engaged in the business of buying live- 
stock on commission and of buying and selling livestock for its 
own account, in commerce, with its principal place of business in 
Gering, Nebraska, and was so registered under the Act with the 
Secretary of Agriculture. 


3. Respondent Gary Berta at all times material herein was the 
president of respondent Tige Enterprises, Inc., and engaged in 
business as a dealer, buying and selling livestock in commerce as 
the agent of Tige as vendor or purchaser; he was not registered 
under the Act. 


4. Respondent Platte Valley Livestock, Inc., a corporation, at 
all times material herein was engaged in the business of selling 
livestock on commission, and of buying and selling livestock for 
its own account, in commerce, with its principal place of business 
at Gering, Nebraska, and was so registered under the Act with 
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the Secretary of Agriculture. 


5. On various dates respondent Berta as president of Tige 
agreed to buy certain cattle from complainant; pursuant to 
Berta’s instructions, the cattle were shipped from Jackson, 
Mississippi to the pens of Platte Valley, at Gering, Nebraska as 
follows: 

Agreed Agreed 
No. of Head Date of Shipment Purchase Price 
118 February 2, 1973 $22,597.37 


107 February 7, 1973 21,139.21 
104 February 9, 1973 22,974.39 


329 $66,710.97 


6. Before the second of these shipments left complainant’s 
place of business, Berta told complainant’s agent that a check was 
in the mail for the first shipment, which was not true. Complain- 
ant has not received any part of the purchase price of the 329 head 
of cattle. 


7. Upon arrival of the 329 head of cattle at the pens of Platte 
Valley, the cattle were disposed of at Berta’s direction as follows: 


(a) Of the first shipment of 118 head, 98 were sold by Tige to 
Dewey Blank, Perryton, Texas, for $23,692.60, and the proceeds 
were deposited in the bank account of Tige; 20 were held in the 
pens of Platte Valley for a time and then sent to pasture by Tige. 


(b) Of the second shipment of 107 head, all were held in the 
pens of Platte Valley for a time and then sent to pasture by Tige. 


(c) Of the third shipment of 104 head, 101 were consigned by 
Tige to Platte Valley and sold and the proceeds of $20,356.52 were 
deposited in the bank account of Tige; 1 died; 2 were held in the 
pens of Platte Valley for a time and then sent to pasture by Tige. 


8. The 129 head sent to pasture from the above three shipments 
were later at Berta’s direction consigned by Tige to Platte Valley 
for sale, along with other cattle, making a total of 333 head. These 
were sold by Platte Valley on February 27, 1973 and after 
deducting the commission and other expenses of the sale, the net 
proceeds of such sale amounted to $63,671.29, which Platte Valley 
placed in its ‘‘custodial account.”’ 


9. Said funds were deposed of as follows: 


(a) On February 28, 1973, Platte Valley delivered its check 


oe 


in the amount of $38,483.40 drawn against its ‘custodial ac- 
count”’ to a bank which held three dishonored drafts on which 
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Tige owed Platte Valley. Tige did not receive nor endorse said 
check although Tige was named as a payee with Platte Valley. 


(b) On March 1, 1973, Platte Valley by a check drawn 
against its ‘ custodial account’’ deposited $23,894.77 to its ‘‘gen- 
eral account.’’ Tige did not receive nor endorse said check al- 
though Tige was named as a payee with Platte Valley. 


(c) Several months thereafter the remaining sale proceeds 
from the $63,671.29, which amount totaled $1,293.12, was paid 
by Platte Valley to the trustee in bankruptcy of Tige. 


10. On February 29, 1973, the president of Platte Valley phoned 
Berta and informed him Platte Valley had set off and paid to itself 
what was owed it by Tige from prior transactions, in the amount 
of $62,378.17. 


11. In the evening of February 27, 1973, the cattle salesman of 
the complainant who had arranged with Berta, the sale of the 
cattle in dispute in this proceeding, phoned the president of Platte 
Valiey. During the phone conversation complainant’s salesman 
informed Platte Valley’s president that complainant had not been 
paid for the cattle shipped to Tige and delivered at Platte Valley’s 
pens, and was trying to determine the disposition of the cattle. 


Platte Valley’s employees had received these cattle at the Platte 
Valley pens in Gering, Nebraska and received bills of lading 
showing the cattle were shipped from complainant, and the presi- 
dent of Platte Valley knew at the time of the phone conversation 
that during that month, February of 1973, complainant had 
shipped cattle to Tige which were delivered to the pens of Platte 
Valley. Platte Valley’s employees had continually cared for these 
cattle while they were in the pens of Platte Valley. Platte Valley’s 
employees and/or president had helped sell some of these cattle 
and had helped mix and load some of these cattle which were 
trucked to a pasture rented by the president of Platte Valley. 
Platte Valley’s employees had helped care for these cattle while 
they were so pastured. Platte Valley’s employees had helped 
round up and load these cattle at the pasture, which were trucked 
back to the pens of Platte Valley for sale. Platte Valley’s em- 
ployees again cared for these cattle while they were in the pens of 
Platte Valley. Platte Valley’s employees helped sell these cattle on 
February 27, 1973. Platte Valley’s president also knew Tige was 
having financial problems and had been having financial problems 
for some time previously. 


12. The complaint was filed within 90 days of accrual of the 
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cause of action alleged therein. 
CONCLUSIONS 


The status of Tige Enterprises, Inc. and its Trustee in Bank- 
ruptcy in this proceeding is unclear. On June 14, 1973 Tige was 
served with copies of the complaint and investigation report and 
thereafter it timely filed an answer. It had previously filed a peti- 
tion in bankruptcy. By order dated August 9, 1973 the complain- 
ant and respondent Platte Valley were permanently enjoined from 
making Tige’s Trustee in Bankruptcy a party to this proceeding. 
Effective October 1, 1973, Rule 401, Bankruptcy Rules, 11 
U.S.C., 1970 Ed., Supp. III, 1973, p. 280, provided that the 
“filing of a petition fin bankruptcy ] shall operate as a stay of the 
commencement or continuation of any action against the bank- 
rupt * * * founded on an unsecured provable debt * * *.’’ By order 
dated August 22, 1974 in Tige’s bankruptcy proceeding the Bank- 
ruptcy Judge ‘‘ordered that [Tige’s Trustee] be allowed to inter- 
vene in’’ this proceeding; that order did not make clear whether it 
was intended to give the Trustee permission to move for such 
intervention or to require the Secretary to sustain such a motion, 
nor has it been made clear whether the trustee was intended to be 
an intervenor-complainant against respondent Platte Valley, or 
an intervenor-respondent to defend Tige against the complaint 
herein, which was to be litigated in this proceeding, or was 
intended to intervene in some other capacity. Tige’s brief filed on 
September 26, 1974 recited, apparently referring to the time when 
the complainant and Platte Valley were enjoined as previously 
stated, ‘‘In this proceeding, Tige was already a party, and had al- 
ready filed an answer. Tige is a necessary party to this pro- 
ceeding.’’ It appears that to decide what is the status of Tige and 
its Trustee in Bankruptcy, whether they are parties, and if so, 
whether they are complainants only, respondents only, or re- 
spondents and cross-complainants, would involve difficult ques- 
tions of law; and it appears further that in any event, what if any- 
thing Tige will pay, and to whom, will be decided by the District 
Court in which Tige’s bankruptcy proceeding is pending. On this 
basis we will state our views with respect to Tige’s liability to 
complainant, and our construction of the Packers and Stockyards 
Act as it applies to Tige, for the information of the Court, but we 
will not order Tige to pay complainant anything. See Anno: Pri- 
mary Administrative Jurisdiction, 38 L.Ed. 2d 796; see also Ricci 
v. Chicago Mercantile Exchange, 409 U.S. 289 and Chicago Mer- 
cantile Exchange v. Deaktor, 414 U.S. 133; see also Hon. Byron 
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R. White, Supreme Court Review of Agency Decisions, 26 Ad- 
ministrative Law Review, Winter 1974 issue, 107 at 110-111. 


Tige ordered and received from complainant three interstate 
shipments of a total of 329 head of cattle for the agreed purchase 
price of $66,710.97. Tige has failed to pay complainant the pur- 
chase price thereof. Failure to pay the agreed purchase price of 
livestock purchased in commerce has been held by the Secretary 
to be an unjust practice in violation of section 307 of the Act (7 
U.S.C. 208) for which reparation may be awarded. B. C. Quattle- 
baum v. Elmer Schutt, et al., 27 A.D. 242, aff'd. 27 A.D. 707 
(1968). 


The regulations issued under the Act, at 9 CFR § 201.43(b) 
provide: 

(b) Purchasers to pay promptly for livestock. Each packer, market 
agency, or dealer purchasing livestock shall, before the close of the next 
business day following the purchase of livestock and the determination of 
the amount of the purchase price, transmit or deliver to the seller or his 
duly authorized agent the full amount of the purchase price, unless other- 
wise expressly agreed between the parties before the purchase of the live- 
stock. * * * 


See also § 201.43(c). The record in this proceeding does not show 
any such express agreement; to the contrary, Berta assured com- 
plainant’s salesman that a check was in the mail for the first ship- 
ment, before the second shipment left complainant’s place of busi- 
ness. Complainant’s salesman who arranged with Berta the sale of 
the cattle in dispute herein, testified in substance that he had 
done business with Berta in the past and payment had always 
been prompt, that the custom of that salesman and Berta was 
that an invoice was mailed by the seller when cattle were shipped, 
and paid by the buyer upon receipt, and that ordinarily the move- 
ment of invoice and check in the mail took seven days. This testi- 
mony was not impeached. While a lapse of time occurring between 
delivery of the cattle and payment, even if only a day, might be 
considered an extension of credit, the course of dealing between 
complainant’s salesman and Berta, together with the require- 
ments of 9 CFR 201.43, establishes that this was a sale for cash 
and not on credit. 


See In re Samuels & Co., Inc.,510 F.2d 139 (5th Cir., 1975), re- 
hearing en banc pending. See also 57 Stat. 422, 7 U.S.C. 204, 
which provides for suspension of registrant market agencies and 
dealers for insolvency, and Bowman v. United States Depart- 
ment of Agriculture, 363 F.2d 81 (5th Cir., 1966). 
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The transaction being a cash sale, Tige’s right as against com- 
plainant to retain or dispose of the cattle was conditional on Tige’s 
making the payment due to complainant. U.C.C. § 2-507(2). 
However, when goods have been delivered under a transaction of 
purchase, a purchaser such as Tige has power to transfer a good 
title to a good faith purchaser for value even though it was agreed 
that the transaction was to be a ‘‘cash sale.’’ U.C.C. § 2- 
403(1)(c); see also § 2-403(2) and (3). Reconciling these provi- 
sions, we conclude that, while a good faith purchaser of the 
animals delivered by complainant to Tige and unpaid for, would 
obtain a valid title thereto, Tige’s reselling of those animals with- 
out paying complainant for them was in derogation of complain- 
ant’s right of rescission and wrongful. We find that it is an unjust 
practice within the meaning of § 307 of the Act (7 U.S.C. 208). If 
Tige could not pay in full upon delivery for the cattle which it pur- 
chased for cash and not on credit, Tige should have so informed 
complainant and obtained complainant’s instructions regarding 
their disposition. 


It would be inequitable and would constitute unjust enrichment 
to permit Tige or its estate in bankruptcy to obtain any benefit 
from such wrongful resale, such as by having any debt which Tige 
owed to Platte Valley offset to the extent of the proceeds of such 


resale, or by permitting any part of the proceeds of such resale to 
be retained by Tige. Tige should be declared a constructive 
trustee as to all proceeds which it received of such wrongful re- 
sales. 


The following is found in V Scott on Trusts, 3d Ed.: 


§ 468. Wrong by transferee to transferor. Where one person by fraud, 
duress or undue influence acquires the title to property from another, the 
latter can rescind the transaction and recover the property or its value 
from the former. In such a case the wrongdoer holds the property upon a 
constructive trust for the person from whom he obtained it. * * * Where 
chattels which are not unique are obtained by fraud or duress, the person 
wronged cannot usually maintain a suit in equity, since the remedy at law 
of an action for conversion or for deceit is ordinarily an adequate remedy. 
Where the wrongdoer is insolvent, however, the person wronged can main- 
tain a suit in equity to compel specific restitition, since in that case the 
remedy at law is not adequate. The person who is wronged is entitled to the 
return of his property and cannot be compelled to share it with the general 
creditors of the wrongdoer. Indeed, as we shall see, even though the 
wrongdoer has exchanged the property for other property, the person who 
is wronged can follow his property into the product and reclaim the prod- 
uct in equity and thereby obtain a preference over other creditors of the 
wrongdoer. * * * 


§ 508.2. The form of the product. Where by the wrongful disposition of 
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another’s property the wrongdoer acquires other property, the owner of the 
property may claim the product in whatever form it may be. The product 
may be land, chattels, choses in action, or money. * * * 


Another difficulty once felt by the English courts was in following mis- 
appropriated property into money. * * * Early in nineteenth century, how- 
ever, Lord Ellenborough in Taylor v. Plumer said that it was only when 
the money of the claimant was mingled with the wrongdoer’s own money in 
one general mass that the claimant’s right to follow it ceased. Subsequent- 
ly, as we shall see, it was held that such mingling does not terminate the 
claimant’s interest. It is clear law today that misappropriated property can 
be followed into money as well as into any other form of property, as long 
as it is traceable. 


The following is found in Bogert, Trusts and Trustees, 2d Ed., 
§ 471: 


Problems Regarding Constructive Trusts. 


The main problem in the field of constructive trusts is the cataloging of the 
types of unethical conduct which have been sustained as bases for the con- 
structive trust. In the following sections an effort is made to illustrate the 
principal types of wrongful retention of property which have moved 
chancery to decree the constructive trust. No such list can be absolutely 
exhaustive. Whereever equity finds such a wrongful holding, it will give 
relief, whether the type of injustice is new or old. The court does not re- 
strict itself by naming all the specific forms of inequitable holding which 
will move it, but rather reserves complete liberty to apply this remedy to 
whatever knavery human ingenuity can invent. 


It is sometimes loosely stated that ‘‘fraud’’ is at the bottom of every con- 
structive trust. ‘‘Fraud’’ is, of course, a very ambiguous word. It may 
mean misrepresentation which would give ground for an action of deceit. It 
may imply the acquisition of property by some other types of wrongdoing 
or by any class of inequitable conduct. Certainly it is not true that all con- 
structive trusts are based on “fraud,’”’ unless that word is used in its 
broadest sense, as including all conduct which equity treats as unfair, un- 
conscionable, and unjust. 


Although Berta was not registered as a market agency or deal- 
er, it is clear from the evidence that he was engaged in the busi- 
ness of buying and selling cattle as the agent of Tige as vendor or 
purchaser, and as such was a dealer as defined in § 301 of the Act 
(7 U.S.C. 201), and subject to the reparation provisions of the 
Act. Acting as president of the corporate respondent Tige, he 
caused Tige to make the wrongful resales of the cattle shipped by 
complainant and unpaid for; also, he told complainant’s salesman 
that a check was in the mail for the first shipment, which was not 
true, before the second shipment left complainant’s place of busi- 
ness. In view of this, Berta should be held personally liable, joint- 
ly with Tige, for the damages sustained by complainant by reason 
of the wrongful resales which he caused Tige to commit. 19 
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Am. Jur. 2d, Corporations §§ 1382, 1384, 1389, 1391; Lrvi v. 
Schwartz, 36 ALR2d 1241 at 1250 (Md., 1953); Anno: Corporate 
Conversion — Liability, § 6 |c], 29 ALR 3d 660, at 671 et seq. 
Berta’s action involving positive wrongdoing, we find it to be an 
unjust practice in violation of § 307 of the Act (7 U.S.C. 208). 


Respondent Platte Valley, on February 27, 1973, sold 333 head 
of cattle for Tige and placed the net proceeds of that sale of 
$63,671.29 in its custodial account. The regulations issued under 
the Act compel Platte Valley to hold such funds in trust and re- 
quire it to deposit such funds in its custodial account. 9 CFR 
§§ 201.42(a), (b), (c), and (d), and 201.43(a). Before the funds 
were transmitted to any other person, the president of Platte 
Valley knew complainant had not been paid for cattle sold to Tige 
and delivered at Platte Valley’s pens, that part of the cattle sold 
by Platte Valley on February 27 were cattle received by Tige from 
complainant and unpaid for, and that Tige was having financial 
trouble. Platte Valley, therefore, if it did not have actual knowl- 
edge that the cattle had been bought by Tige in cash sales and 
were not paid-for, at least had timely notice of sufficient facts to 
cause a reasonably prudent person to make a further investigation 
to ascertain whether there was an adverse interest in the cattle. 
See Newland v. Martin, 30 A.D. 1443 (1971) and cases cited 
therein at 1447. 


Minot Livestock Auction v. Wood Bros. et al., 24 A.D. 459 
(1965) involved an agreement whereby one Miller purchased cattle 
at auction markets and shipped them to Wood Brothers, which 
paid the auction markets for the cattle, resold the animals, and 
would be entitled to all or a greater part of the proceeds of the re- 
sale. It was not clear whether under the agreement Wood 
Brothers was to retain the proceeds of the resale because the cattle 
were purchased by Miller as their agent, or whether Miller bought 
the cattle for his own account and Wood Brothers was to retain 
the proceeds only to the extent that there was a prior debt by 
Miller to Wood Brothers, in connection with payments by Wood 
Brothers for cattle purchased by Miller. 


It was held that if Miller was authorized to buy the cattle for 
the account of Wood Brothers the latter would be liable as Miller’s 
principal. It was also held, however, if the cattle were shipped to 
Wood Brothers for sale by it on a market agency basis, it was an 
unjust practice in violation of section 307 of the Act (7 U.S.C. 
208) for Wood Brothers to retain the proceeds of the sale of the 
cattle purchased by Miller and unpaid for, on the basis of a prior 
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debt allegedly owed by Miller to Wood Brothers. See the cases 
cited, 24 A.D. at 465. In the decision, the following also appears: 


It has previously been held by the Secretary of Agriculture in administra- 
tive proceedings under the Packers and Stockyards Act that when a mar- 
ket agency sold livestock as a factor for a country buyer with knowledge 
that personal checks given by the country buyer for payment of livestock 
had to be covered by remittances to the country buyer by the market 
agency or the checks would be dishonored for insufficient funds, the mar- 
ket agency engaged in an unfair and deceptive practice when it applied the 
proceeds from the sale of the cattle to the payment of an indebtedness due 
it from the country buyer instead of covering the country buyer’s personal 
check so that the seller could obtain payment for the livestock. Jn re 
Wright, P&S Docket No. 1043, decided November 18, 1938. See also Jn re 
Fulton, P&S Docket No. 464, decided November 11, 1935. 


See also Stockton Livestock v. Kuhlman, 25 A.D. 504 at 509 
(1966); Groseclose v. Jackson et al., 26 A.D. 1167 at 1175 (1967); 
Ahrendt v. Mobridge, 30 A.D. 1881 at 1888-9 (1971), discussion 
of liability of respondent Mobridge; Newland v. Martin, supra, 
30 A.D. at 1447 (1971), discussion of liability of respondent 
Jansma; and Call v. Winter Livestock Comm. Co., 10 A.D. 839 
(1951), reconsideration 11 A.D. 3 (1952). Compare Phillips v. 
Bruce et al.,29 A.D. 1027 at 1030 (1970). 


We find that it was an unjust practice in violation of section 307 


of the Act (7 U.S.C. 208) for Platte Valley to retain the proceeds 
of sale of cattle consigned to it by Tige, on account of debts pre- 
viously owed by Tige to Platte Valley, with either knowledge that 
the cattle were bought by Tige in one or more cash sales and un- 
paid for, or with timely notice of sufficient facts to cause a reason- 
ably prudent person to make a further investigation to ascertain 
whether there was an adverse interest in the cattle. 


Whether or not Tige authorized such retention of proceeds, as 
Platte Valley contended, makes no difference; Tige’s resale of the 
cattle, as previously stated, was wrongful as against complain- 
ants. Platte Valley contended vigorously that it had a right to set 
off Tige’s debt to it, against its debt to Tige on account of the sale 
of February 27, 1973. Such contention ignores the wrongfulness of 
Tige’s resale of the cattle, as discussed above herein, complain- 
ant’s sale to Tige having been for cash and not on credit, and com- 
plainant not having been paid. 


In the Minot case, supra, 24 A.D. at 465, the following was 
held: 
As the record shows prior to their resale by Wood Brothers, the various 
livestock purchases made by Miller were commingled and there was evi- 
dence that it is impossible to determine the amount of the proceeds of re- 
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sale with respect to any particular cattle purchase made by Miller. There- 
fore Wood Brothers will be ordered to pay damages to complainant on the 
basis of the price for which the 83 head were purchased by Abe Miller. 
Damages need not be established with exactness. It suffices if a reasonable 
basis for their computation is afforded. [citations omitted ] 


It is clear that, of the 333 head sold by Platte Valley on February 
27, 1973, proceeds of sale of which were retained by Platte Valley, 
129 were previously received from complainant and unpaid for. 
The average price per head agreed upon between complainant’s 
salesman and respondent Berta for these cattle, would be $202.76. 
Multiplying this by 129 produces $26,156.04 as the price for which 
the 129 head were purchased by Tige from complainant. 


As to the $1,293.12 paid by Platte Valley to Tige’s Trustee in 
Bankruptcy, there is insufficient evidence to find that it consisted 
of proceeds of sale of cattle shipped by complainant, rather than 
other cattle. Accordingly, it has not been taken into account in 
computing the amounts owed to complainant by the respective re- 
spondents. Likewise there is insufficient evidence to make any 
finding with respect to the balance of the proceeds of the February 
27, 1973 sale of 333 animals, retained by Platte Valley. 


The allegation in the answer of Platte Valley, that the Secretary 
of Agriculture is without jurisdiction over the dispute herein, on 
the basis that the complaint alleges a mere failure to pay a bill, is 
without merit. Platte Valley relies heavily on McClure v. E. A. 
Blackshere Company, 231 F.Supp. 678 (1964), a case in which a 
Court made findings with respect to the jurisdiction of the Secre- 
tary of Agriculture to issue a reparation order based upon a single 
transaction. In that case neither the Secretary nor the United 
States was a party. In that case the Court cited general defini- 
tions of the word ‘‘practice,’’ found in various authorities, and 
concluded that a single transaction was not a ‘‘practice’’ of the re- 
spondent within the meaning of the second clause of § 307(a) of 
the Act (7 U.S.C. 208(a)); the Court did not consider the question 
whether Congress intended the word ‘practice’ in that clause to 
refer to a practice of the regulated industry or to a practice of a 
particular person subject to the Act. The McClure case was 
erroneously decided. So was Guenther v. Morehead, 272 F.Supp. 
721 (1967), also relied on by Platte Valley. Both those cases were 
not followed in Hays Livestk. Com’n. Co., Inc. v. Maly Livestk. 
Com’n. Co., Inc., 498 F.2d 925, 33 A.D. 1122 (10th Cir., 1974). 
See the discussion of this issue in Neugebauer v. Ryken and 
Ryken, 32 A.D. 636 (1973). 


The Act provides at § 308 (7 U.S.C. 209) that the reparation 
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provisions are in addition to other remedies at common law or by 
statute. Accordingly, contrary to Berta’s contention, if the dis- 
pute in this proceeding is concurrently litigated in another forum, 
that does not deprive the Secretary of jurisdiction. Complainant 
may only recover its damages once on a given cause of action, 
however. See Temple et al. v. Nixon et al., 24 A.D. 840 (1965). 


See John F. Lizer v. Lowell W. Peters, 29 A.D. 402 (1970) for 
discussion of the authority to issue reparation orders against 
dealers. 


We conclude that Tige and Berta are jointly liable to complain- 
ant in the amount of $66,710.97; of this amount, Tige should be 
declared a constructive trustee of $44,049.12 ($23,692.60 plus 
$20,356.52), which represents the proceeds received by Tige, of its 
wrongful resales of some of the animals in question. Platte Valley 
is jointly liable with Tige to complainant in the amount of 
$26,156.04, which represents proceeds of the sale of animals 
delivered by complainant and unpaid for, and sold by Platte 
Valley, which proceeds were retained by Platte Valley on account 
of prior debts owed by Tige to Platte Valley. In no event is com- 
plainant entitled to recover more than $66,710.97 plus interest, 
however, on account of the transactions in dispute in this pro- 
ceeding. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (56 U.S.C., 1970 Ed., Appendix p. 550). It constitutes ‘‘an 
order for the payment of money”’ within the meaning of section 
309(f) of the Act (7 U.S.C. 210). 


Under that section if respondent Berta or respondent Platte 
Valley Livestock, Inc. does not comply with this order within the 
time limit in this order, complainant Mid-South Order Buyers, 
Inc. may within one year of the date of this order file in the Dis- 
trict Court of the United States for the District in which it resides 
or in which is located the principal places of business of respond- 
ents Berta and Platte Valley Livestock, Inc., or in any State 
Court having general jurisdiction of the parties, a petition setting 
forth briefly the causes for which it claims damages and this order 
in the premises.* That section further provides that such suit in 


*It is requested that copies of all pleadings filed by any party in any such suit, be 
filed with the Hearing Clerk, United States Department of Agriculture, Wash- 
ee 
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the District Court shall proceed in all respects like other civil suits 
for damages except that the findings and orders herein shall be 
prima facie evidence of the facts herein stated, and the petitioner 
shall not be liable for costs in the District Court nor for costs at 
any subsequent stage of the proceedings unless they accure upon 
its appeal. That section further provides that if the petitioner 
finally prevails it shall be allowed a reasonable attorney’s fee to be 
taxed and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§ 202.57 and 202.21. 


On the right of respondents Berta and Platte Valley Livestock, 
Inc. to judicial review hereof see Maly Livestock Commission v. 
Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On complain- 
ant’s right to judicial review hereof, see United States v. I.C.C., 
337 U.S. 426. 


ORDER 


Within thirty days of the date of this order, respondent Gary 
Berta shall pay to complainant Mid-South Order Buyers, Inc., 
the sum of $66,710.97, together with interest thereon at the rate 
of eight percent per annum from April 1, 1973 until paid. 


Within thirty days of the date of this order, respondent Platte 
Valley Livestock, Inc. shall pay to complainant Mid-South Order 
Buyers, Inc. the sum of $26,156.04, together with interest thereon 
at the rate of eight percent per annum from April 1, 1973 until 
paid. 


Copies hereof shall be served on the parties, including Leonard 
G. Tabor, Trustee in Bankruptcy of respondent Tige Enterprises, 
Inc. 


. cont. 
ington, D.C. 20250, for inclusion in the file on this reparation proceeding. It is 
further requested that if the construction of the Act or the jurisdiction to issue 
this order, becomes an issue in any such suit, prompt notice of such fact be given 
to the Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250. 
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(No. 16,805) 


In re Matavero Nacionat Packinc Houses, Inc. P&S Docket 
No. 5124. Decided October 28, 1975. 


Checks or drafts — insufficient funds — failure to pay when due 


Where respondent violated the Act and regulations in connection with its opera- 
tions as a packer under the Act as found herein, respondent is ordered to 
cease and desist from such violations. 


Thomas Heinz, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The complaint 


alleges that respondent violated section 202(a) of the Act (7 
U.S.C. 192(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent's failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to Sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) 
as amended). 
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FINDINGS OF FACT 


1. (a) Matadero Nacional Packing House, Inc., hereinafter re- 
ferred to as the respondent, is a corporation whose address is 3921 
N.W. 26th Street, Miami, Florida 33142. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, on or about the date and in the transaction set 
forth below, in connection with its operations as a packer, pur- 
chased livestock in commerce and failed to pay, when due, the full 
purchase price for such livestock. 


Date of No. of Purchase Purchased 
Purchase Head Price From 
June 24, 1974 40 Cattle $15,314.00 Coastal Plains 
Feeders, Inc. 
Samson, Alabama 


As of March 5, 1975, there remained unpaid a total of 
$15,314.00 for such livestock purchase plus $85.22 due for feed for 
this livestock. 


3. Respondent, in connection with its operations as a packer, 
on or about the date and in the transaction set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued a draft which was returned unpaid by the bank upon which 
it was drawn because respondent did not have sufficient funds on 
deposit in the account upon which such draft was drawn. 

Date of Date of No. of Purchased Amount of 
Purchase Draft Head From Draft 


June 24,1974 June 24, 1974 40Cattle Coastal Plains $15,399.22 
Feeders 


CONCLUSIONS 


By reason of the facts stated in findings of fact 2 and 3 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 192(a)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, its officers, directors, agents, employees, success- 
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ors, and assigns, directly or through any corporate or other de- 
vice, in connection with respondent’s operations as a packer, shall 
cease and desist from: (1) issuing checks or drafts in payment for 
livestock purchased in commerce without having and maintaining 
sufficient funds to pay such checks or drafts, on deposit in the 
bank accounts from which such checks or drafts are to be paid; (2) 
failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


This order shall be effective from the first day after the Decision 
and Order become final. Copies hereof should be served upon the 
parties. 


Pursuant to the amended Rules of Practice governing proce- 
dures under the Packers and Stockyards Act, this Decision and 
Order become final* without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 16,806) 


In re Emmett Livestock Commission Co., Inc. P&S Docket No. 
5138. Decided October 29, 1975. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in operating as a market agency while 
its current liabilities exceed its current assets. Respondent is ordered to 
cease and desist from such violation. 


John E. Ford, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 


* The Decision and Order became final October 28, 1975. — Ed. 
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Agriculture, charging that respondent has violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


On May 13, 1975, respondent filed an answer in which it denied 
the allegations contained in the Complaint and requested an oral 
hearing be held before the Secretary of Agriculture. Such hearing 
was scheduled for September 25, 1975, at Boise, Idaho. 


On September 19, 1975, counsel for respondent filed a motion 
requesting that the oral hearing directed for September 25, 1975, 
be cancelled, and a prehearing conference be held in lieu thereof in 
Washington, D.C. In such motion, counsel for respondent further 
stated that respondent would submit a balance sheet with sup- 
porting schedules reflecting current assets of the respondent in 
excess of current liabilities, and that respondent would consent to 
the entry of an order in keeping with the allegations of the Com- 
plaint. Based upon respondent’s willingness to consent to such an 
order, complainant had no objection to the prehearing conference 
in lieu of and at the same time as the scheduled hearing. 


On September 22, 1975, an order was issued cancelling oral 
hearing and scheduling a prehearing conference in Washington, 
D.C. Such conference was held September 25, 1975. 


Respondent filed an amended answer on October 15, 1975, ad- 
mitting the jurisdictional allegations set forth in the Complaint, 
neither admitting nor denying the remaining allegations, waiving 
oral hearing and further procedure under the rules of practice (9 
CFR 202.1 et seq.), and consenting to the issuance of a specified 
order containing findings of fact and ccnclusions based upon the 
allegations in the Complaint, the order to become effective on the 
sixth day after service upon respondent. Complainant recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) The Emmett Livestock Commission Co., Inc., herein re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Route 1, Box 425, Emmett, Idaho 
83617. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operating 
the Emmett Livestock Commission Co., Inc., a stockyard posted 
under and subject to the provisions of the Act; 
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(2) Engaged in the business of buying and selling live- 
stock in commerce for its own account and selling livestock in 
commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock in commerce. 


2. Respondent’s current liabilities as of September 30, 1974, 
and December 31, 1974, exceeded its current assets. As of Sep- 
tember 30, 1974, respondent had current liabilities totaling 
$266,379.15 and current assets totaling $22,638.37, resulting in 
an excess of current liabilities over current assets of $243,740.78. 
As of December 31, 1974, respondent had current liabilities 
totaling $262,298.33 and current assets totaling $25,603.49, re- 
sulting in an excess of current liabilities over current assets of 
$236 694.84. 


3. Respondent, during the period from September 30, 1974, 
through December 31, 1974, engaged in business as a market 
agency and dealer in commerce, notwithstanding the fact that 
during such period respondent’s current liabilities exceeded its 
current assets. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of fact 3 herein, re- 
spondent has violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, and 213(a)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. Complainant 
has further recommended that as respondent has demonstrated 
that it is no longer insolvent there be no suspension of respond- 
ent’s registration under the Act. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s operations subject to the Act, shall cease and desist 
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from operating as a market agency or dealer in commerce while its 
current liabilities exceed its current assets. 


This order shall become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 
(No. 16,807) 
Mip-Soutu Orper Buyer, Inc. v. TIGE ENTERPRISES, INC., GARY 


Berta, and Piattre VALLEY Livestock, Inc. In order issued 
November 25, 1975, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 16,808) 


STEVE DASHNER v. BAKER Livestock Auction, Inc. P&S Docket 


No. 5159. In order issued November 13, 1975, by Donald A. 
Campbell, Judicial Officer. 


SUSPENSION TERMINATION — Supplemental Order 


(No. 16,809) 


In re Cuatom Livestock AucTION CorporATION. P&S Docket No. 


5046. In order issued November 5, 1975, by John G. Liebert, 
Administrative Law Judge. 
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COURT DECISION 


Sam NeuGEBAUER v. LARRY L. RykeN, d/b/a YANKTON LIVESTOCK 
Auction Market. Unitep States, Intervenor. Decided 
September 30, 1975. 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF SOUTH DAKOTA 


CIV 74-4018 


Nicuo., Chief Judge 


MEMORANDUM DECISION 
and 
ORDER FOR JUDGMENT 


Richard Bogue, of Rudolph & Bogue, of Canton, South Dakota, appeared in be- 
half of the plaintiff; 


Richard D. Hagerty, of Yankton, South Dakota, and Messrs. Dann L. Goode & 
Wayne M. Graham, of Kansas City, Missouri, appeared in behalf of the 
defendant; 


William F. Clayton, United States Attorney, of Sioux Falls, South Dakota, 
appeared in behalf of the intervenor. 


This action was instituted by plaintiff, Sam Neugebauer, under 
the Packers and Stockyards Act of 1921, as amended, 7 U.S.C. 
181 et seq. (hereinafter the Act). Jurisdiction is based on Section 
210(f) of the Act. This section authorizes suit in the district court 
upon non-compliance with any reparation order entered by the 
Secretary of Agriculture (hereinafter the Secretary). Plaintiff is a 
resident of South Dakota engaged in general farming and the 
management of an Angus cattle-breeding operation. Defendant is 
engaged in business as a market agency doing business as 
Yankton Livestock Auction Market. Yankton Livestock Auction 
Market is a posted stockyard subject to the Act and defendant 
was so registered with the Secretary under the Act. 


Plaintiff had filed a letter of complaint with the Packers and 
Stockyards Administration on February 15, 1971. The Adminis- 
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tration elected to treat this letter as an informal complaint. A 
formal complaint against the defendant was subsequently lodged 
by plaintiff on July 14, 1971. After hearing on January 26, 1972, a 
judicial officer of the Department of Agriculture entered a ‘‘Deci- 
sion and Order.’”’ This Order was entered on March 13, 1973, and 
awarded plaintiff the sum of $964.00 plus interest. 


Findings of fact and conciusions were entered by the judicial of- 
ficer in the ‘Decision and Order.’’ The officer found that de- 
fendant had advertised in the Sioux Falls Argus-Leader news- 
paper a ‘‘Special Cow & Bred Heifer Cattle Sale’ to be held on 
November 9, 1970. One of the consignments listed included 53 
Angus heifers bred to Angus bulls. On the morning of November 
9, 1970, before attending the sale, plaintiff received telephonic 
confirmation from defendant that the consignment of Angus 
heifers had been bred to Angus bulls. Plaintiff assisted in sorting 
20 of the Angus heifers at defendant’s place of business and this 
group of 20 heifers was run into defendant’s sale ring. The heifers 
were ‘‘cried’’ by the auctioneer as being bred to Angus bulls. 
Plaintiff purchased the 20 heifers on November 9, 1970, and paid 
the full purchase price of $4500 on November 11, 1970. Delivery 
was taken by the plaintiff on the day payment was made in full 
and transported to plaintiff’s farm. Plaintiff kept the 20 heifers 
separate from other cattle at his farm for at least 10 days follow- 
ing delivery. Approximately a week after turning the 20 heifers in 
with other cattle, plaintiff discovered that some of the 20 heifers 
purchased from defendant were not bred. Subsequent investiga- 
tion disclosed that 6 of the heifers were not bred at the time of 
sale on November 9, 1970. Five had been bred by other than 
Angus bulls and these five produced two dead and two or three 
live calves. 


This action was commenced upon nonpayment of the amount 
declared by the Department to be due and owing to the plaintiff. 
The defendant has moved to dismiss upon the following grounds: 


(1) Failure to state a claim upon which relief can be granted; 


(2) the reparation order of the Secretary of Agriculture was not based 
upon substantial evidence; 


(3) the Secretary of Agriculture did not have jurisdiction to hear the 
reparation proceeding under the Packers and Stockyards Act of 1921 and 
therefore, 7 U.S.C. Sec. 210 does not give jurisdiction as alleged in plain- 
tiff’s complaint; and 


(4) there is not in controversy the required jurisdictional amount under 28 
U.S.C. Sec. 1331 and 28 U.S.C. Sec. 1332. 





1714 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 1712 


The allegation of lack of jurisdiction is dependent upon the in- 
terpretation of the word ‘‘practice’’ found in Sec. 208 of the Act as 
amended.' Defendant asserts that the action of defendant was a 
single and isolated incident and not a ‘“‘practice’”’ within the 
meaning of the Act. The United States intervened for the explicit 
purpose of defending the jurisdiction of the Secretary of Agricul- 
ture in this case. 


This Court is persuaded that the action of the defendant was a 
prohibited “‘practice’’ within the meaning of the Act. The defend- 
ant has cited two district court cases in support of the contention 
that jurisdiction is lacking. McClure v. E. A. Blackshere Co., 231 
F. Supp. 678 (D. Md. 1964); Guenther v. Morehead, 272 F. Supp. 
721 (S.D. Iowa 1967). 


In McClure, the plaintiff had sought enforcement of a repara- 
tion order entered upon defendant’s refusal to pay for livestock 
purchased by defendant’s agent. The Court found that the Secre- 
tary did not have jurisdiction under Sec. 208 of the Act. The 
opinion was first premised on the basis that nonpayment of a bill 
did not involve a regulation or practice with respect to the 
furnishing of stockyard services. The Court stated: 

It would take the most violent stretching of an elastic imagination to class 


the nonpayment of a bill as involving a regulation or practice in respect to 
McClure, supraat 681. 


The transaction before this Court does not relate to nonpay- 
ment of bills or an ordinary debtor-creditor relationship. The 
Secretary found that defendant, a registered Market agency under 
the Act, had made false representations in the sale of Angus 
heifers. The Court can conceive of no action by a market agency 
more inextricably within the term of ‘‘furnishing stockyard serv- 
ices’ than representations made by a market agency in the course 
of an auction sale of livestock at a posted stockyard. Under Sec. 
201(b) and (c) of the Act, defendant’s actions were clearly in the 
course of furnishing stockyard services by a registered market 


1. 7 U.S.C. Sec. 208 provides: 


(a) It shall be the duty of every stockyard owner and market agency to 
establish, observe, and enforce just, reasonable, and nondiscriminatory 
regulations and practices in respect to the furnishing of stockyard services, 
and every unjust, unreasonable, or discriminatory regulation or practice is 
prohibited and declared to be unlawful. * * * 
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agency.’ 


The Court in McClure also found that a single instance of non- 
payment of a bill could not be denominated a practice within the 
meaning of the Act. The Court noted: 


Practice ordinarily implies uniformity and continuity, and does not denote 
a few isolated acts, and uniformity and universality, general notoriety and 
acquiescence, must characterize the actions on which a practice is 
predicated. McClure, supra at 682. 


Implicit in this analysis was the restriction that there could be 
only a single actor to establish a practice. The Court finds no such 
limitation either in the language of the Act or the legislative his- 
tory. The following remarks during debate of the Act are illustra- 
tive: 


** * 


It is proposed to give the Secretary of Agriculture jurisdiction over the 
packers, stockyards, commission men, traders, buyers, and sellers, and all 
activities connected with the slaughtering and marketing of live stock and 
live-stock products in interstate commerce; that is, the Secretary shall 
have jurisdiction from the time the live stock is unloaded at the terminal 
yards and after it is out of the jurisdiction of the Interstate Commerce 
Commission. 


** * 


..and the Secretary is to have exclusive jurisdiction over all transactions 
connected with the slaughtering and marketing of live stock and live-stock 
products in interstate commerce, subject, of course, to court review; to 
gather and compel information concerning and to investigate the organiza- 
tion, conduct, practices, and management of the packers and stockyards, 
including all transactions in or about the stockyards by all concerns or per- 
sons dealing on such yards. 


* * * 


. whereas in the case of the stockyards the evils to be dealt with are a 


2.7 U.S.C. Sec. 201(b) and (c) provide: 


** * 


(b) The term ‘“stockyard services’’ means services or facilities 
furnished at a stockyard in connection with the receiving, buying, or 
selling on a commission basis or otherwise, marketing, feeding, watering, 
holding, delivery, shipment, weighing, or handling in commerce, of live- 
stock; 


(c) The term ‘market agency’’ means any person engaged in the busi- 
ness of (1) buying or selling in commerce livestock on a commission basis 
or (2) furnishing stockyard services; 


** * 
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multiplicity of more or less minor matters, such as proper rates and 
charges for the care of cattle at the stockyard and for feed furnished to 
them and minor injustices against shippers and purchasers, which, if to be 
remedied effectively, must be deal (sic) with promptly. 61 Cong. Rec. 
1800-1801 (1921) (remarks of Mr. Haugen, Chairman of the House Agri- 
culture Committee and Floor Manager of the Act) (emphasis added). 


We have got to set up some sort of agency which, through an accumulation 
of experience, and after hearings and investigation and inquiry, can 
acquire the technical knowledge as to the operation of the industry 
necessary to enable that agency to act in a practical and sound manner. 
And so we have sought to set up in this bill an agency which can, through a 
close contact with the industry and from inquiry and investigation and 
through hearing of complaints, acquire the information that will enable it 
to deal with the industry upon a sound and practical basis. 


** * 


So we have not sought to write into this bill arbitrary and iron-clad rules of 
law. We have rather chosen to lay down certain more or less definite rules, 
rules which are sufficiently flexible to enable the administrative authority 
to keep pace with the changes of methods in distribution and manufacture 
and in industry in the country. Do the gentlemen who oppose this legisla- 
tion object to prohibiting unfair practices and devices in commerce? 61 
Cong. Rec. 1887 (1921) (remarks of Mr. Anderson) (emphasis added). 


The above references of legislative history would indicate that the 
term ‘‘practices’’ found in Sec. 208 referred to practices within the 
industry as a whole and not to the practices of a single specific 
market agency. It would defeat the purpose of the Act to hold 
that the Secretary was devoid of jurisdiction in the instant case 
merely because the defendant has not made misrepresentations to 
the plaintiff or to other purchasers in the past. 


The defendant’s reliance upon Guenther v. Morehead, 272 F. 
Supp. 721 (S.D. Iowa 1967) is equally misplaced. The wrongful 
act complained of in Guenther was the negotiation by the 
defendant of plaintiff's check which plaintiff had issued for pay- 
ment on 64 head of cattle. The cattle were never transferred to the 
plaintiff and the check given to defendant had been paid under the 
mistaken belief that plaintiff owed the defendant for 275 hogs pre- 
viously purchased by a Harold Banks, who had made similar pur- 
chases for the plaintiff in the past. The Court held: 


Thus, the objectives of Congress in promulgating the Act do not permit 
the Court to extend its provisions to the act of negotiating plaintiff's 
check. The plain meaning of the Sections cannot convince this Court to do 
so, particularly in view of such purposes. * * * Guenther, supraat 728. 


The decision in Guenther was premised entirely on the basis that 
the Congressional motive behind enactment of the Act was cur- 
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tailment of monopolistic power held by the large packing com- 
panies. Guenther, supraat 725. It is obvious that the power of the 
large packing companies was one of the primary concerns of Con- 
gress in enacting the Act. Stafford v. Wallace, 258 U.S. 495, 514, 
42 S.Ct. 397, 66 L.Ed. 735 (1922). This does not obviate the fact 
that there were other considerations for which the Act was de- 
signed to cover, including abuses by market agencies in the stock- 
yards. 


The stockyards are not a place of rest or final destination. Thousands of 
head of live stock arrive daily by carload and trainload lots, and must be 
promptly sold and disposed of and moved out to give place to the con- 
stantly flowing traffic that presses behind. The stockyards are but a throat 
through which the current flows, and the transactions which occur therein 
are only incident to this current from the West to the East, and from one 
State to another. Such transactions can not be separated from the move- 
ment to which they contribute and necessarily take on its character. The 
commission men are essential in making the sales without which the flow 
of the current would be obstructed, and this, whether they are made to 
packers or dealers. The dealers are essential to the sales to the stock 
farmers and feeders. The sales are not in this aspect merely local transac- 
tions. They create a local change of title, it is true, but they do not stop the 
flow; they merely change the private interests in the subject of the current, 
not interfering with, but, on the contrary, being indispensable to its con- 
tinuity. Stafford, supra at 516-17 (emphasis added). 


Congress was not oblivious to the fact that transactions in the 
stockyards vitally affected the flow of livestock in interstate com- 
merce. The Secretary was given power to investigate and remedy 
any unfair practice in the stockyards which placed an unreason- 
able burden upon such flow. These remedies were specifically 
made applicable to abuses in the stockyards and distinguishable 
from those remedies available to combat abuses by the “‘packers.”’ 
See, Mahon v. Stowers, 416 U.S. 100, 107, 94 S.Ct. 1626, 40 
L.Ed.2d 79 (1974) (per curiam granting cert.). 


The Court in Guenther also placed great reliance upon the deci- 
sion in Sig Ellingson & Co. v. DeVries, 199 F.2d 677 (8th Cir. 
1952), cert. denied, 344 U.S. 934, 73 S.Ct. 505, 97 L.Ed. 719 
(1952). It is true that the Act does not purport to specifically de- 
clare the respective rights of owners of livestock nor relieve the 
market agencies from liability imposed by State law for selling 
cattle for principals who were not the owners. DeVries, supra at 
678, 679. The Act does provide that the Secretary may issue a 
reparation order after hearing on a complaint and that the 
findings and orders of the Secretary shall be prima facie evidence 
of the facts therein stated in a court proceeding. 7 U.S.C. Sec. 
210(e) and (f). Congress did not intend to abridge or alter those 





1718 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 1712 


remedies existing at common law or by statute, but that the 
remedies under the Act were intended to be in addition to other 
remedies.* 7 U.S.C. Sec. 209(b). Accordingly, the decision in 
DeVries does not negate the jurisdiction of the Secretary in this 
action since the Act provided remedies in addition to existing 
remedies at common law or by statute. 


The most recent decision involving Sec. 208 is Hays Livestk. 
Com’n Co., Inc. v. Maly Livestk. Com’n Co., Inc., 498 F.2d 925 
(10th Cir. 1974). The factual situation in Hays was the dishonor 
by a market agency of four drafts drawn on it by a dealer in pay- 
ment for livestock. The appellant contended that the dishonoring 
of four drafts in three separate and distinct cases was not a prac- 
tice prohibited by Sec. 208 of the Act. The Secretary had held that 
it was an unjust and unreasonable practice for the defendant to 
retain the proceeds from the resale of livestock knowing that the 
shippers of the livestock had not been paid. Hays, supra at 929. 
The Court of Appeals considered both Guenther and McClure and, 
to the extent they were not factually distinguishable, declined to 
follow them. Hays, supra at 931. The Court expressly rested its 
affirmance of the reparation order on the finding of unreasonable 
practice made by the Secretary and the broad policy of the Act. 
Hays, supra at 932. It further found that the Secretary’s finding 
of unjust and unreasonable practice prohibited by Sec. 208 was 
not without a rational basis in law and fact. Hays, supra at 932. 
The Court also alluded that its opinion was based on the interpre- 
tation that ‘‘practice”’ related to the industry as a whole and not 
to the defendant alone. 


This is not to say that the practice of drafting in the livestock industry or 
of not correlating crafts with the purchased livestock is, in itself, pro- 
hibited; it simply means that when a drafting arrangement such as that 
developed by Maly is used, and the market agency knows that the live- 
stock which it has sold was purchased by customers’ drafts drawn on it, 


. 7 U.S.C. Sec. 209 provides: 


(a) If any stockyard owner, market agency, or dealer violates any of 
the provisions of sections 205-207 or 208 of this title, or of any order of the 
Secretary made under sections 201-203 and 205-217a of this title, he shall 
be liable to the person or persons injured thereby for the full amount of 
damages sustained in consequence of such violation. 


(b) Such liability may be enforced either (1) by complaint to the 
Secretary as provided in section 210 of this title, or (2) by suit in any 
district court of the United States of competent jurisdiction; but this sec- 
tion shall not in any way abridge or alter the remedies now existing at 
common law or by statute, but the provisions of this chapter are in addi- 
tion to such remedies. 
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the integrity of the marketing process requires that the drafts be honored. 

Hays, supra at 932 (emphasis added). 

This Court conducted a hearing on the merits on June 23, 1975, 
at which both parties presented evidence. Giving due weight to 
the findings and order of the Secretary, the Court holds that de- 
fendant engaged in an unjust and unreasonable practice pro- 
hibited by Sec. 208 of the Act. The findings of fact entered by the 
Secretary are supported by substantial evidence and this Court 
conciudes that the Secretary had jurisdiction to issue the repara- 
tion order directed to defendant Ryken. 


In view of this Court’s decision concerning the jurisdiction of 
the Secretary of Agriculture under the Act, this Court does not 
reach defendant’s allegation of lack of jurisdiction under 28 
U.S.C. Secs. 1331 and 1332. 


It is ordered that defendant shall pay to the plaintiff the sum of 
$964.00 together with interest thereon at the rate of 8% per 
annum from January 1, 1971, until paid. It is further ordered that 
defendant shall be taxed for costs in this court. It is further 
ordered that defendant shall pay to plaintiff reasonable attorneys’ 
fees incurred in enforcement of the reparation order in this court. 
Hays, supra at 933. Attorney for plaintiff is ordered to submit to 
the Court within 10 days from the date this opinion is filed an 
affidavit containing an itemized accounting of his fee claims. 


The foregoing shall constitute the findings of fact, conclusions 
of law and Order for Judgment in this case. 


Done and entered at Sioux Falls, South Dakota, this 30th day 
of September, 1975. 
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VaLLey Fresu, Inc., t/a Vattey Pacxinc. PACA Docket 
No. 2-3751. Flagrant and repeated violations — vio- 
lations — failure to pay atin and in full — Pub- 
lication of facts 


Vuxkasovicn, Inc. v. Bic D Brokerace Co., Inc. PACA 
Docket No. 2-3916. Stay order. 


(No. 16,810) 


In re Reatua M. Pickett, d/b/a Pickett Propuce Company. 
PACA Docket No. 2-3780. Decided November 2, 1975. 


Agreed purchase prices — failure to pay in full — Wilful, flagrant and re- 
peated violations — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing 
to make full payment for perishable agricultural commodities purchased 
and accepted in commerce as found herein, respondent's license as a regis- 
trant under the Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on June 16, 1975, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that during the period January through March, 1975, 
respondent purchased from two sellers, and accepted in interstate 
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and foreign commerce, 15 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full pay- 


ment of the agreed purchase prices to the sellers in the amount of 
$48,923.10. 


A copy of the complaint was served upon respondent on June 
30, 1975, which complaint has not been answered. The time for 
filing an answer having run, and upon the motion of the complain- 
ant for the issuance of a Default Order, the following Decision and 
Order is issued without further investigation or hearing, pursuant 
to section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Reatha M. Pickett is an individual doing busi- 
ness as Pickett Produce Company, whose address is 700 E. 11th 
Street, Chattanooga, Tennessee 37402. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 741238 was issued to respondent on February 19, 1974. This 
license was renewed in 1975, presently is in effect, and next is 
subject to renewal on or before February 19, 1976. 


3. As set forth more fully in paragraph 3 of the complaint, dur- 


ing the period January, 1975 through March, 1975, respondent 
purchased from two sellers, and accepted in interstate and foreign 
commerce, 15 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment of the 
agreed purchase prices totaling $48,923.10. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with re- 
spect to the 15 transactions set forth in Finding of Fact No. 3 and 
paragraph 3 of the Complaint, constitute wilful, repeated, and 
flagrant violations of section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall become final on the 35th day after service 
hereof. 
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This Order shall take effect on the 11th day after this Decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,811) 


In re Vautiey Fresu, Inc., t/a VALLEY Pacxinc. PACA Docket 
No. 2-3751. Decided November 4, 1975. 


Flagrant and repeated violations — failure to pay promptly and in full — Pub- 
lication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing 
to pay promptly and in full for perishable agricultural commodities pur- 
chased and accepted in commerce as found herein, the facts and circum- 
stances of such violations shall be published. 


Dennis Becker, for complainant. 
Edwin Kanter, Albuquerque, New Mexico, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on May 29, 1975, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that during the period May 1974 through November 
1974, respondent purchased, and accepted in interstate commerce 
from 12 sellers, 41 lots of fruits and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices to the sellers in the 
amount of $105,636. 


A copy of the complaint was served upon respondent on June 2, 
1975, which complaint has not been answered. The time for filing 
an answer having run, and upon the motion of the ccmplainant for 
the issuance of a Default Order, the following Decision and Order 


*The Decision and Order became final November 2, 1975. — Ed. 





VALLEY FRESH 1725 
Cite as 34 A.D. 1724 


is issued without further investigation or hearing, pursuant to 
section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Valley Fresh, Inc., trading as Valley Packing, 
is a New Mexico corporation, whose last known mailing address 
was P.O. Box 30148, Albuquerque, New Mexico 87110. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 731047 was issued to respondent on March 6, 1973, was re- 
newed in 1974, but terminated on March 6, 1975, when respond- 
ent failed to renew it. 


3. As set forth more fully in the Complaint, during the period 
May, 1974 through November, 1974, respondent purchased and 
accepted in interstate commerce from 12 sellers 41 lots of fruits 
and vegetables, all being perishable agricultural commodities but 
failed to make full payment promptly of the agreed purchase 
prices to the sellers thereof, totaling $105,636. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with re- 
spect to the 41 transactions set forth in Findings of Fact No. 3, 
above, constitute wilful, repeated, and flagrant violations of sec- 
tion 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


A finding is made that respondent has committed wilful, fla- 
grant, and repeated violations of section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above shall be 
published. 


This order shall take effect on the eleventh day after this Deci- 
sion becomes final.* 


Pursuant to the Amended Rules of Practice governing proce- 
dures under the Perishable Agricultural Commodities Act, this 
Decision will become final without further procedure 35 days after 
service hereof unless appealed to the Secretary by a party to the 


*'The Decision and Order became final November 4, 1975. —Ed. 
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proceedings within 30 days after service as provided in sections 
47.37 and 47.39 of the amended Rules of Practice (7 CFR 47.37 
and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 16,812) 


In re A. J. Camp, Inc. PACA Docket No. 2-3957. Decided Octo- 
ber 30, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for wil- 
fully, flagrantly and repeatedly violating the Act in failing to account truly 
and correctly and to make full payment promptly of net proceeds as found 
herein. Respondent is suspended as a registrant under the Act for 30 days. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on October 9, 1975, by the Acting 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Complaint that during the period November 1974 through 
July 1975 respondent received in interstate commerce, on con- 
signment, nine lots of fruits and vegetables, all being perishable 
agricultural commodities, from five shippers, accepted and sold 
these commodities, but failed to account truly and correctly and 
to make full payment promptly to the shippers the net proceeds 
realized in the amount of $14,381.79. 


A copy of the Complaint was served upon respondent, and on 
October 31, 1975, respondent filed an Answer in which it admitted 
all of the allegations in the Complaint, admitted the jurisdiction of 
the Secretary in this matter, waived oral hearing, waived the right 
of appeal, waived oral argument before the Secretary, waived the 
provisions of Section 10 of the Act with respect to 10 days’ notice 
before an Order may take effect, and waived the issuance of an 
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Initial Decision by the Administrative Law Judge, and further 
consented to the issuance of a Final Order ccntaining findings of 
fact and conclusions based upon the allegations of the Complaint, 
and suspending its license for a period of 30 days, effective No- 
vember 1, 1975, or as soon thereafter as possible. Complainant 
has consented to the issuance of such an Order. 


FINDINGS OF FACT 


1. Respondent, A. J. Camp, Inc., is a New York corporation 
whose address is 70 Public Market, Rochester, New York 14609. 


2. Pursuant to the licensing provisions of the Act, license No. 
660040 was issued to respondent on July 7, 1965. This license has 
been renewed annually, presently is in effect, and next is subject 
to renewal on or before July 7, 1976. 


3. The Secretary has jurisdiction in this proceeding. 


4. As set forth fully in paragraph 3 of the Complaint, during 
the period November 1974 through July 1975, respondent re- 
ceived in interstate commerce, on consignment, nine lots of fruits 
and vegetables, all being perishable agricultural commodities, 
from five shippers, accepted and sold these commodities, but 


failed to account truly and correctly and to make full payment 
promptly to the shippers the net proceeds realized in the amount 
of $14,381.79. 


5. Respondent has made full restitution to the five shippers in- 
volved herein in the amount of $14,381.79. 


6. Respondent has consented to issuance of an Order sus- 
pending its license for a period of 30 days, effective November 1, 
1975, or as soon thereafter as possible. 


CONCLUSIONS 


The acts of respondent in failing to account truly and correctly 
and to make full payment promptly of the net proceeds due to 
shippers with respect to the nine transactions as set forth in para- 
graph 3 of the Complaint constitute willful, flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an Order sus- 
pending its license for a period of 30 days, effective November 1, 
1975, or as soon thereafter as possible. Complainant has recom- 
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mended and consented to the issuance of such an Order. An Order 
to that effect should be issued. 


ORDER 


Effective November 1, 1975, respondent’s license hereby is sus- 
pended for 30 days. 


This Decision and Order shall become final immediately upon 
its issuance. 


Copies hereof shall be served upon the parties. 


(No. 16,813) 


M & R Company v. THE PIONEER Fruit & Commission Co. PACA 
Docket No. 2-3424. Decided November 5, 1975. 


Contract terms — f.o.b. shipping point acceptance final — warranty of suit- 
able shipping condition not applicable — Buyer’s remedy — Warranty of 
grade or quality — failure to submit evidence of breach of — Reparation 


Where respondent accepted the grapes in issue, failed to sustain its burden of 
proof that the original contract was superseded by a later contract, and also 
failed to submit evidence that complainant breached any warranty of grade 
or quality as found herein, respondent is liable to complainant for the total 
purchase price of said grapes, $10,211.88, less the amount of $4,623.09 
already paid by respondent thereon, for a balance due and owing of $5,587.76 
for which reparation is awarded. 


Prevailing party — fees and expenses 


Where complainant, the prevailing party, filed a claim for fees and expenses in- 
curred in connection with the oral hearing herein, complainant is awarded 
additional reparation therefor in the amount of $1,215.60. 


Frank V. Charles, Waltham, Mass., for complainant. 
Nicholas A. Lenge, Hartford, Conn., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation in the sum of $5,588.76 in connection with a transac- 
tion in interstate commerce involving a carload of California Juice 
grapes. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant and requesting an oral 
hearing. 


The oral hearing was held in Hartford, Connecticut, on January 
28, 1975, with each party being represented by counsel. Three 
witnesses appeared and testified on complainant’s behalf. One 
witness appeared and testified for respondent. Each party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Tony Mafort and 
Reynolds Mailing Co., doing business as M & R Company, whose 
address is 522 East Lockford Street, Lodi, California. 


2. Respondent is a corporation, The Pioneer Fruit & Commis- 
sion Co., whose address is P.O. Box 95, Hartford, Connecticut. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On October 8, 1973, in the course of interstate commerce, 
complainant sold to respondent one carload of California Zin- 
fandel Juice Grapes, U.S. No. 1 Grade, Santa Clara brand, at an 
agreed price of $475 per ton, f.o.b. shipping point California, 
acceptance final, plus a $100 pre-cooling charge and a $20 charge 
for Ryan Recorder services. The sale was negotiated through a 
broker, Giovino Brothers, Everett, Massachusetts, which issued 
a Broker’s Standard Memorandum of Sale on the date of October 
8, 1973, setting forth the terms of the contract. A copy of the 
memorandum was sent to and received by respondent which made 
no objections to the terms set forth therein. 


4. The grapes which were the subject of this sale were con- 
tained in car SPFE 452738 which had been billed out of Lodi, 
California, by complainant to Giovino Brothers at Chicago, 
Illinois, on October 1, 1973. At the time of the sale to respondent 
on October 8, 1973, car SPFE 452738 was on track at Chicago. 
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5. The grapes involved herein had been certified on October 1, 
1973, after a Federal-State inspection at shipping point at Lodi, 
California, as being U.S. No. 1 Juice Grapes, with less than one- 
half of 1 % decay. After arrival in Chicago the grapes in this load 
had been subjected to an unrestricted inspection by the Chicago 
Inspection Agency on October 7, 1973, which found, in relevant 
part, that the grapes were of fairly good quality with ‘Occasional 
split water berries. Occasional stained lugs due to overhanging 
clusters. No decay noted.”’ 


6. At 1l a.m. on October 8, 1973, and pursuant to the terms of 
the sale set forth in Finding of Fact No. 3, car SPFE 452738 was 
diverted from Chicago, Illinois, to respondent at Hartford, 
Connecticut, where it arrived at 1 a.m. on October 12 and was 
placed at respondent’s siding at 6 a.m. on that same date. At 3 
p.m. on October 12, respondent secured a Federal inspection of 
the grapes in car SPFE 452738 with results in relevant part as fol- 
lows: 

Temperature of Product: At doorways, bottom 38 °F, Top 38°F. 


Quality: . . . Practically no grade defects. 


Condition: . . . Average 3% raisining, including less than 1 % raisined. 
Ranges 5 to 25 %, average 13 % wet and sticky berries caused by decayed 
and leaking berries. Decay ranges 5 to 75 %, average 37 % Grade Mold Rot 
nested throughout lugs. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 Juice 
account of condition. 


Remarks: Inspection Certificate restricted to product and lading in one 
stack each side nearest doors and upper 2 layers in remainder of load. 


7. After the inspection was completed, respondent’s President, 
Joseph L. DiPietro, telephoned James Giovino, of the Giovino 
Brothers’ brokerage firm, on the afternoon of October 12, and re- 
layed the results of the Federal inspection which had been made of 
the grapes in car SPFE 452738. 


8. Respondent accepted the shipment and has paid complain- 
ant $4,623.09 as an undisputed amount due in connection with 
this transaction. 


9. The formal complaint was filed on May 17, 1974, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The parties agreed that on October 8, 1973, complainant, acting 
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through the broker Giovino Brothers, sold to respondent one car- 
load of California Zinfandel Juice Grapes, U.S. No. 1 Grade, at an 
agreed price of $475 per ton, plus pre-cooling and Ryan Recorder 
charges. The parties disagree on the further terms of the contract, 
with complainant alleging in its complaint that the sale was made 
on the basis of f.o.b. acceptance final at shipping point in Cali- 
fornia, while respondent in its answer alleges that the purchase 
was made f.o.b. track Chicago. 


James F. Giovino, of the brokerage firm of Giovino Brothers, 
Everett, Massachusetts, who represented complainant in the 
negotiations involved in this transaction, testified at the oral 
hearing that Joseph L. DiPietro, respondent’s President, tele- 
phoned Giovino Brothers on the morning of October 8, 1973, and 
asked the witness if a carload of Zinfandel grapes, Santa Clara 
brand, was available for purchase. Giovino testified that he an- 
swered in the affirmative; that DiPietro then asked: ‘‘How is the 
car?” and that Giovino replied: “‘It is a good car. It is U.S. No. 1 
California acceptance final and I can read the inspection I got 
from California.’’ Giovino, testifying further, stated that he read 
to DiPietrro the results of the Federal inspection made on this car 
at shipping point in California (see Finding of Fact No. 5); that 
DiPietro said: ‘I will take it’’; and that Giovino again told 
DiPietro: ‘The price is $475 a ton California acceptance final, and 
that is all.’’ Giovino stated that a memorandum of sale was pre- 
pared on October 8 reflecting the f.o.b. acceptance final terms of 
the grapes to respondent; that the memorandum was mailed to re- 
spondent on October 9, and that at no time did respondent make 
any objection, either to complainant or the broker, concerning the 
terms of the sale set forth in the memorandum. As to the 
relevancy of the Santa Clara brand, Giovino stated that it had a 
reputation as a leading brand and “‘best quality” for winemaking. 
Giovino also stated that at the time he talked with DiPietro on 
October 8, the result of the inspection made of these grapes in 
Chicago the prior day (Finding of Fact No. 5) were not known to 
him (Giovino). 


Olivia C. Nutile, testifying at the hearing for complainant, 
stated that she was James Giovino’s secretary; that in this 
capacity, one of her principal duties was to prepare diversion 
orders and sales memoranda in connection with sales made 
through the firm; that during the Juice grape season and while in 
pursuit of her principal duties described above, she stayed in 
Giovino’s office and listened to conversations he was having by 
means of a speaker phone, so that she could obtain the details 
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necessary for the preparation of the various documents involved 
in the various transactions; and that she was thus present in 
Giovino’s office on the morning of October 8 and heard the con- 
versation between Giovino and DiPietro. In her testimony this 
witness fully corroborated the testimony given by Giovino, both 
as to the contents of the conversation with DiPietro and as to the 
preparation and mailing of the memorandum of sale. 


Joseph L. DiPietro, respondent’s President, appeared and 
testified at the hearing. DiPietro stated that he called James 
Giovino on October 8 and asked if the broker had any Zinfandel 
grapes; that Giovino replied: ‘‘Yes, I have a couple of cars track 
Chicago. I can give you Zinfandels at $475 a ton”’; then DiPietro 
asked if it was a good car of Zinfandels; that Giovino replied ‘‘Joe, 
I have got a U.S. No. 1 inspection. Got to be a good car’’; and 
that DiPietro ordered Giovino to divert the car to respondent. 
DiPietro admitted that respondent received the broker’s mem- 
orandum of sale on this transaction but at no time protested the 
terms of the contract set forth therein. 


As the moving party, complainant has the burden of proof with 
respect to the provisions of the contract of sale to respondent. In 
our opinion, complainant has sustained this burden, and we con- 
clude that the grapes were sold to respondent under terms f.o.b. 
shipping point California, acceptance final. 


“F.o.b. shipping point acceptance final’’ is defined in the De- 
partment’s regulations, 7 CFR 46.43(m), as meaning that the 
“buyer accepts the produce at shipping point and has no right of 
rejection. Suitable shipping condition does not apply under this 
trade term. The buyer does have recourse for a material breach of 
contract, providing the shipment is not rejected. The buyer’s 
remedy under this type of contract is by recovery of damages from 
the seller and not by rejection of the shipment.”’ 


Respondent’s acceptance of the grapes is not disputed. Re- 
spondent denies liability for the full purchase price of the load, 
however, on the ground that upon arrival of the car in Hartford, 
DiPietro and James Giovino, representing complainant, entered 
into an agreement, based upon the condition of the grapes as is re- 
vealed by the Federal inspection of October 12 that respondent 
would ‘‘work the car’ for complainant. DiPietro stated that this 
was the reason why no complaint had been made to the terms of 
the memorandum of sale; he knew the matter would be adjusted 
with complainant. Giovino admitted that DiPietro called him on 
October 12 and related the result of the initial Federal inspection 
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made of these grapes earlier in the day. Giovino also admitted 
that he, at DiPietro’s request, approached complainant on the 
matter of some kind of adjustment for respondent, but that com- 
plainant refused respondent’s request. Giovino stated that he re- 
layed complainant’s reply to DiPietro later in the afternoon of 
October 12, that complainant expected payment of the full pur- 
chase price from respondent. 


Respondent, as the party claiming that the original contract of 
sale with complainant had been superseded by another, and later 
contract, has the burden of proving such claim by a preponder- 
ance of the evidence. We conclude that respondent has failed to 
sustain this burden. As complainant points out in his brief with 
respect to the alleged second agreement: ‘‘The respondent con- 
ceded that he had no agreement as to any specific allowance; he 
conceded that there was no agreement that he should just work 
the car and remit the proceeds; he conceded that under the agree- 
ment he alleged the complainant would be entitled to additional 
monies; he conceded that at best he had a ‘“‘hope’”’ that an adjust- 
ment would be made after he accepted the car... It is... sub- 
mitted that an expectation or a hope is not an agreement and can- 
not, by any stretch of the imagination, be substituted for the pur- 
chase and sale agreement and the consequences flowing there- 
from.”’ 


No claim for damages for breach of the warranty of suitable 
shipping condition by respondent will lie in this case, since by 
definition this warranty does not apply to transactions involving 
shipments made under f.o.b. acceptance final contract terms. Re- 
spondent, of course, is not precluded from asserting, as a basis for 
a claim of damages, that the goods at shipping point did not meet 
contract requirements; i.e., that contract specifications, such as 
grade or quality at the time of shipment had not been complied 
with. R. T. Englund Co. v. Sidney Rosenthal Produce, Inc., 33 
A.D. 1163 (1974). The burden of proof with respect to such 
breach, however, would be on respondent. 


Respondent has failed to submit evidence that would establish 
that complainant-shipper breached any warranty of grade or 
quality at shipping point in connection with this load of grapes. 
Accordingly, we conclude that respondent owes complainant the 
full purchase price of $10,211.85, less the sum of $4,623.09 
remitted by respondent as an undisputed amount due complain- 
ant in connection with this transaction, or a balance of $5,587.76. 
Respondent’s failure to pay this balance to complainant is in vio- 
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lation of section 2 of the Act, for which reparation should be 
awarded, with interest. 


We next come to the matter of fees and expenses. In this con- 
nection, section 7(a) of the Act (7 U.S.C. 499g) provides: 


If after a hearing . . . the Secretary determines that the commission mer- 
chant, dealer or broker has violated any provision of section 2, he . . . shall 
order the losing party to pay the prevailing party, as reparation or addi- 
tional reparation, reasonable fees and expenses incurred in connection with 
any such hearing. 


Section 47.19(d) of the Rules of Practice (7 CFR 47.19(d)) pro- 
vides guidelines for determination of allowable fees and expenses 
and requires that in order for an award for fees and expenses to be 
made, the party must have filed a claim for such. In this case, 
only complainant has filed such a claim, and as the prevailing 
party complainant is entitled under the Act to an award of reason- 
able fees and expenses against respondent. 


In calculating the appropriate award of fees and expenses, we 
will consider first the attorney fees. Complainant’s counsel 
charged for seven and a half hours, at $60 per hour, for travel to 
and appearing at the hearing. We find this to be reasonable and 
allowable, for a total of $450. We find the 11-hour claim for prep- 


aration of the case reasonable and allowable, at a total of $660. 
Time charged for the preparation of the brief is not allowable. 
Only those charges necessarily associated with an oral hearing can 
be considered. Since the opportunity to file a brief is allowed in 
connection with proceedings under the Act relating to the 
shortened procedure as well as oral hearings, the charge for brief 
preparation is denied. The claim for attorney fees for Frank V. 
Charles is denied. While Mr. Charles acted as representative for 
complainant in the early stages of the case, the attorney of record 
at the hearing was Mr. Norman Coplan. Accordingly, complain- 
ant’s claim for attorney fees are limited to the services of Mr. 
Coplan in this capacity. Complainant’s claim for mileage and sub- 
sistence for its attorney, $34 is allowed in full. The total of the 
attorney fees and expenses thus allowed is $1,144. 


As to witness fees and expenses, subsistence is limited to $16 
per day, or a total of $48 for complainant’s three witnesses. Com- 
plainant’s claim of $118.89 for its three witnesses must therefore 
be restricted to $48. The claim for the cost of the transcript, $15, 
is allowable, as is the claim of $8.60 for transportation costs of the 
witnesses. The claim of $128.73 based upon the conference in New 
York of two of complainant’s witnesses with complainant’s 
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counsel is not allowed, since such conference would not neces- 
sarily be related to an oral hearing. Such conference, for the 
preparation of affidavits, for example, might or could also take 
place under the shortened procedure. The total thus allowed for 
subsistence and transcript costs is $71.60. This amount added to 
the allowable attorney fees and expenses of $1,144 results in a 
grand total of $1,215.60, for which an award of additional repara- 
tion should be made. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,587.76, with interest thereon at 
the rate of 8 percent per annum from November 1, 1973, until 
paid. In addition, respondent shall pay to complainant, as addi- 
tional reparation, $1,215.60, with interest thereon at the rate of 8 
percent per annum, from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,814) 


A. J. TeBBE & Sons Company v. Fruit & Propuce Prepack, INc. 
and/or AMERICAN Brokers. PACA Docket No. 2-3517. De- 
cided November 6, 1975. 


Order on reconsideration 


Complaint pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 25, 1975 awarding reparation in the 
amount of $897 with interest to complainant against respondent 
Fruit Produce Prepack, Inc., and dismissing the complaint as to 
respondent American Brokers. A copy of this order was served 
upon the parties and on September 4, 1975, and within the time 
allowed therefor, respondent Fruit & Produce Prepack, Inc. filed a 
petition for reconsideration. 


We have carefully reviewed the matters raised in the petition 
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and find that such matters were before us and were thoroughly 
considered at the time we issued our original order. In our 
opinion, the order of August 25, 1975, is supported by the evi- 
dence and the law applicable thereto. Accordingly, the petition for 
reconsideration is dismissed without prior service upon complain- 
ant. 


The reparation provided in our order of August 25, 1975, shall 
be paid within 30 days of this order. 


Copies of this order shall be served upon the parties. 


(No. 16,815) 


Fruit DistRIBUTING CORPORATION v. R. A. Stranp Co., Inc. PACA 
Docket No. 2-3273. Decided November 7, 1975. 


Contract — failure to establish breach of — Unloading — constituting accept- 
ance — Reparation 


Where respondent accepted the peaches in issue and failed to prove a breach of 
contract by complainant with respect thereto, respondent is liable to com- 
plainant for the contract price thereof, less the amount already paid by re- 
spondent to complainant thereon, for a balance due and owing in the amount 
of $6,585.78 for which reparation is awarded. 


Counterclaim — based on breach of contract — Dismissal 


Where respondent's counterclaim is based on its alleged breach of contract by 
complainant, which breach respondent failed to prove, the counterclaim is 
dismissed. 

Harvey Strassman, Los Angeles, CA, for complainant. 


LeRoy W. Gudgeon, Chicago, IIl., for respondent. 
David J. Christenson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $6,585.78 in connection 
with a shipment involving one truckload of peaches in interstate 





FRUIT DISTBG. CORP. v.R. A. STRAND CO. 
Cite as 34. A.D. 1736 


commerce. 


A copy of the Department’s report of investigation was served 
upon the parties. A copy of the verified formal complaint was 
served upon respondent, which filed a verified answer thereto 
denying liability to complainant, and, in addition, requesting 
damages of $366.17 by way of a counterclaim. In its answer, re- 
spondent also requested an oral hearing. 


An oral hearing was held at St. Louis, Missouri on August 8 
and 9, 1974. Both complainant and respondent were represented 
by counsel at the oral hearing. Only respondent filed a claim for 
fees and expenses. Only respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Fruit Distributing Corporation, is a corpora- 
tion whose address is P.O. Box 1148, Delano, California. At the 
time of the transaction involved herein, complainant was licensed 
under the Act. 


2. Respondent, R. A. Strand Co., Inc., is a corporation whose 
address is 205 Produce Row, St. Louis, Missouri. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about September 19, 1972, in the course of interstate 
commerce, complainant by oral contract sold to respondent one 
truckload of various size, Halloween variety, Diamond-S brand 
peaches, being a perishable agricultural commodity, at an agreed 
price of $5.00 per lug, plus $.15 per lug for precooling and $20.00 
for a Ryan recorder, for a total price of $8,260.00, f.o.b. Cali- 
fornia. The contract was negotiated between Harold Young, a 
salesman and employee of Fruit Distributing Corporation, and 
Richard A. Strand, president of R. A. Strand Co., Inc. 


4. On or about September 20, 1972, in the course of interstate 
commerce, complainant shipped, via Oerding truck, from 
B.H.&O. Cold Storage in Orange Cove, California, to respondent 
at St. Louis, Missouri, one truckload (consisting of 1600 lugs) of 
various size, Halloween variety, Diamond-S brand peaches, being 
a perishable agricultural commodity, at a total price of $8,260.00, 
f.o.b. California. 


5. On the basis of 6 Federal-State shipping point inspections, 
such inspections taking place on September 9, 10, 11, 16, 17 and 
18, 1972, the 1600 lugs of peaches graded U.S. Extra No. 1 at 
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shipping point. 

6. Upon arrival of the truckload of peaches at destination on 
September 25, 1972, respondent requested that a Federal inspec- 
tion be made of the peaches before they were unloaded. The re- 
sults of the Federal inspection are as follows: 

Temperature of Product: Rear of trailer — top 39° F., bottom 39°F. 
Size: Fairly uniform in lugs. 


Quality: Mature, clean, generally well-formed. From a tinge to 50 %, 
mostly 10 to 20 % of surface shows pink or red color. Grade defects average 
4%, misshapen and scars. 

Condition: Firm to firm ripe. Ground color mostly turning yellow to 
yellow, some green. Average 1 % damage by bruising. Average 3 % dam- 
age by shriveling. No decay. 


Grade: U.S. No. 1. 


Remarks: Inspection and certificate restricted to product in upper 5 layers 

of 5 stacks nearest rear of trailer. 
7. After the truckload of peaches had been Federally inspected 
on September 25, 1972, respondent proceeded to unload the truck 
thereby accepting the peaches in compliance with said contract. 


8. On September 27, 1972, respondent requested a Federal in- 


spection on 800 of the original 1600 lugs of peaches. The inspec- 
tion took place at the receiver’s store (New Market Produce Co.) 
where the 800 lugs were stacked. The results of this Federal in- 
spection are as follows: 

Temperature of Product: Various points — 40 to 41°F. 


Size: Fairly uniform in lugs. 

Quality: Mature, clean and generally well-formed. From a tinge to 50 %, 
mostly 10 to 20 % of surface shows a pink or red color. Grade defects aver- 
age 3 % mostly scars. 

Condition: Firm to firm ripe. Ground color mostly turning yellow to 
yellow, some green. Average 1 % damage by shriveling. Average 1 % dam- 


age by bruising. In most samples from 2 to 30 %, in some none, average 
9 % damage by brown discoloration. Less than 1/2 of 1 % decay. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 account of 
condition. 


9. On September 27, 1972, respondent requested a Federal in- 
spection on approximately 175 of the original 1600 lugs of 
peaches. The inspection took place at the receiver’s store (Gus 
Mercurio Fruit & Produce Co.) where the 175 lugs were stacked. 
The results of this Federal inspection are as follows: 
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Temperature of Product: At various point 33 to52°F 

Condition: Generally firm to firm-ripe. Ground color mostly turning yellow 
to yellow, some light green. In most samples 4 to 14 %, many none average 
6 % seriously damaged by shriveling. Average 1 % damaged by bruises. 
From 6 to 27 % average 15 % damage by brown net like discoloration af- 
fecting from 10 % to entire surface of fruit and some of which is sunken. 
Average less than 1 % decay. 


10. On the afternoon of September 29, 1972, complainant re- 
ceived a telegram from respondent whereby respondent advised 
complainant not to expect full payment of the invoice price and 
that it would remit proceeds less freight and brokerage as re- 
garding the truckload of peaches involved herein. On the morning 
of September 30, 1972, in reply to respondent’s telegram of Sep- 
tember 29, 1972, complainant sent a telegram to respondent ad- 
vising that complainant was expecting full payment by respond- 
ent. 


11. On November 24, 1972, an official dump certificate (#37177) 
was issued to New Market Produce Co. for the dumping of 689 
lugs of the 800 lugs of peaches inspected on September 27, 1972. 


12. On or about December 10, 1972, complainant received a 
check (dated December 7, 1972) and an accounting from respond- 
ent in the amount of $697.47. On or about February 25, 1973, 


complainant received a check (dated February 20, 1973) and an 
accounting from respondent in the amount of $976.75. The 
amount of the two checks received by complainant from respond- 
ent totals $1,674.22. The amount of $6,585.78 remains due to 
complainant on the original invoice price of $8,260.00. 


13. An informal complaint was filed on November 27, 1972, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Before examination of the substantive issues in this case, it is 
necessary to render a decision on the procedural issue of whether 
complainant is a proper party to this action. Section 5(a) of the 
Act provides that ‘If any commission merchant, dealer, or broker 
violates any provision of Section 2 he shall be liable to the person 
or persons injured thereby for the full amount of damages sus- 
tained in consequence of such violation.”” The Act further 
provides in Section 6(b) that “*. . . any interested person may file, 
in accordance with rules and regulations of the Secretary, a com- 
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plaint of any violation of any provision of this Act by any com- 
mission merchant, dealer, or broker and may request an investi- 
gation of such complaint by the Secretary.’’ Construing these 
provisions together, they appear to require no more than that the 
complainant in a reparation proceeding should be the real party in 
interest as recognized by established legal principles. See Adams 
v. Mills, 286 U.S. 397 (1932). On this basis, it can be reasonably 
postulated that if complainant is adjudged to be a real party in 
interest, then complainant is a proper party to this action. 


In its brief, respondent questions whether complainant is a real 
party in interest based on the testimony of complainant’s sole 
witness (Harold Young) at the oral hearing. Mr. Young, the em- 
ployee and salesman who was directly involved with the transac- 
tion on complainant’s behalf, testified, on cross-examination, that 
complainant was acting as a broker in this transaction between 
Corrin Produce Sales, Inc. and respondent. Until this witness’ 
testimony at the oral hearing, there was no evidence indicating 
that complainant was acting in any role other than as a seller or 
that respondent dealt with complainant in any way other than as 
a seller. Moreover, respondent states, and the transcript sub- 
stantiates, that Mr. Young at first testified that respondent was 
to pay the brokerage but shortly thereafter testified that Corrin 
Produce Sales, Inc. was to pay the brokerage. From this testi- 
mony it is unclear, based on Mr. Young’s contradictory testimo- 
ny, as to exactly who was to pay the brokerage or even if this was, 
in actuality, a brokerage transaction with complainant acting as a 
broker. It would appear, from his oral testimony, that Mr. Young 
was not quite sure exactly what role complainant was acting in, 
but that he was under the impression that complainant was acting 
in the role of a broker. 


On the other hand, complainant, in its formal complaint, 
alleges that complainant sold one truckload of peaches to re- 
spondent and respondent, in its verified answer signed and sworn 
to by the person (Richard A. Strand, President) directly involved 
with this transaction on respondent’s behalf, states that respond- 
ent orally contracted to purchase from complainant one truckload 
of peaches. Furthermore, it appears that respondent dealt ex- 
clusively with complainant in this transaction, that respondent 
did not appear to have known the name of the shipper (Corrin 
Produce Sales, Inc.), that complainant did not issue a broker’s 
memorandum of sale to either Corrin Produce Sales, Inc. or re- 
spondent, that the invoice (Exhibit No. 7 to the formal complaint) 
which complainant sent to respondent indicates that complainant 
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sold this truckload of peaches to respondent, and that the two 
checks (Exhibit No. 5 and Exhibit No. 6 to the formal complaint) 
which respondent sent to complainant showed complainant as the 
payee. Since complainant appears to have been recognized by re- 
spondent as the seller, complainant should be entitled to pursue 
its claim. See Gridley, Maxon & Co., Inc. v. Paul Poulos & Co., 
Inc., 6 A.D. 721 (1947). Therefore, in ruling on respondent’s 
question of whether complainant is a real party in interest in this 
transaction, it is deemed that based on a preponderance of the 
evidence complainant is a real party in interest and therefor is a 
proper party to this action. 


The truckload of peaches arrived at destination (St. Louis, 
Missouri) on or about September 25, 1972. A restricted Federal 
inspection was performed on September 25, 1972, wherein such 
peaches were graded as “U.S. #1’’. After obtaining this inspec- 
tion, respondent proceeded to unload said truckload of peaches — 
distributing said peaches to several commission merchants for 
handling on consignment. The Department has consistently held 
that acts of dominion and control, such as the unloading of 
produce, constitute acceptance. See Antigo Potato Brokerage Ex- 
change v. Franks Distributing Company, 27 A.D. 1526 (1968); 
Russell Huston v. Sherwood Waldron, 32 A.D. 1592 (1973). It is 


our conclusion that respondent accepted the peaches from com- 
plainant. 


Having thus accepted the peaches, respondent is liable for the 
purchase price ($8,260.00), less any provable damages accruing to 
respondent as the result of any breach of contract by complainant. 
See Edward Holler, Jr. v. Mickelian Sales Co., Inc., 29 A.D. 82 
(1970); Truitt Hartsell v. Angel Produce Co., 29 A.D. 153 (1970). 
The burden of proving, by a preponderance of the evidence, both 
complainant’s breach and its own damages resulting therefrom, 
rests upon respondent. See Ice Produce Distributors, Inc. v. 
Mickelian Sales Co., Inc.,29 A.D. 150 (1970); Pearl Grange Fruit 
Exchange, Inc. v. Globe Products Company, Inc., 32 A.D. 919 
(1973). 


Respondent alleges a breach of contract by complainant on sev- 
eral counts. Respondent alleges that its oral contract with com- 
plainant specified that the peaches were to be size 60 and larger 
and that there was to be 30-40 % red blush on the peaches. Re- 
spondent then states that complainant breached the oral contract 
because the shipment contained size 64 and 70 peaches and a Fed- 
eral inspection only showed 10-20% red blush upon arrival at 
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destination. The evidence in the file appears to substantiate that 
there were size 64 and 70 peaches shipped and that there was 10- 
20 % red blush on arrival. However, there is insufficient evidence 
to show that respondent ordered or that complainant confirmed 
any specific size or color. Consequently, in the absence of such 
evidence it does not appear that respondent has shown a breach of 
contract by complainant in regard to these two factors (i.e. size 
and color). 


Respondent also alleges that complainant breached the contract 
by failing to ship freshly picked and packed peaches. However, 
there is not sufficient indication in the record that the contract 
called for the peaches to be freshly picked and packed. 


Respondent also alleges that complainant breached the contract 
by breaching the implied warranty of merchantibility. The Sep- 
tember 25, 1972, restricted Federal inspection indicates that the 
peaches met the terms of the contract. The Federal inspections 
made two days later (September 27, 1972) of a portion of the 
truckload show an average of 9% discoloration for 800 lugs of 
peaches and an average of 15% discoloration for 175 lugs of 
peaches. The inspection of the 175 lugs of peaches (see Finding of 
Fact 9) shows temperatures ranging up to 52°F. We therefore can 
not find a breach of contract based on this inspection. The inspec- 
tion of the 800 lugs of peaches (see Finding of Fact 8) covered one- 
half of the load but showed an average of only 9 % discoloration. 
Weare unable to conclude that this demonstrated a breach of con- 
tract at the time of arrival. 


In addition, we note that the record does not provide us with 
sufficient data upon which we could have computed damages had 
respondent proved a breach of contract. This is due largely to the 
way in which the peaches were handled after arrival by the four 
commission merchants who received the peaches from respond- 
ent. 


On reviewing all of the evidence, it is concluded that respondent 
has failed to sustain its burden of proof with respect to estab- 
lishing a breach of contract. Respondent is therefore liable to 
complainant in the sum of $8,260.00, which is the contract price of 
one truckload (1600 lugs) of peaches, f.o.b. California, less 
$1,674.22 which respondent has already paid to complainant as an 
undisputed amount, or a total of $6,585.78. Respondent’s failure 
to pay to complainant the balance of the total contract price of the 
truckload of peaches is a violation of Section 2 of the Act, for 
which reparation in the amount of $6,585.78 should be awarded, 
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with interest. 


In its answer, respondent filed a counterclaim against com- 
plainant in the amount of $366.17. The success of respondent’s 
counterclaim is predicated upon respondent’s proving a breach of 
contract by complainant. Since it has been held that respondent 
has failed to prove, by a preponderance of the evidence, the 
alleged breach, respondent’s counterclaim must be disallowed. 


Complainant is the prevailing party in this proceeding. How- 
ever, since complainant did not file a claim for fees and expenses 
incurred in connection with the hearing there is no basis upon 
which to award same to complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $6,585.78, with interest thereon at 
the rate of 8 % per annum from November 1, 1972, until paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 16,816) 


Roya Packinc Co. v. GRAND PRAIRIE Propuce BROKERAGE, INC. 
PACA Docket No. 2-3556. Decided November 13, 1975. 


Purchaser — actual — Burden of proof — failure to sustain — Cause of action 
— absence of — Dismissal 


Where complainant failed to sustain its burden of proof that respondent was the 
actual purchaser of the lettuce in issue, it failed to state a cause of action 
against respondent. The complaint is therefore dismissed. 


John R. Catlin, Newport Beach, CA, for complainant. 
Clifford Jackson, Little Rock, Ark., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the sum of $2,999 in connec- 
tion with a transaction in interstate commerce involving a truck- 
load of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, deny- 
ing liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence, as is the Department’s report of in- 
vestigation. Complainant and respondent, respectively, were giv- 
en the opportunity to file an opening and an answering statement, 
but neither did so. Each party was also given the opportunity to 
file a brief, but neither did so. 


FINDINGS OF FACT 


1. Complainant is a corporation, Royal Packing Co., whose ad- 
dress is 680 East Romie Lane, Salinas, California. 


2. Respondent is a corporation, Grand Prairie Produce Broker- 
age, Inc., whose address is P.O. Box 71, Stuttgart, Arkansas. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On February 12, 1974, in the course of interstate commerce, 
complainant and respondent entered into negotiations relative to 
the shipping by respondent of a truckload of lettuce. Subsequent 
to these negotiations, complainant loaded 750 cartons of lettuce, 
2-dozen size, Royal Ruler brand, onto a truck at Brawley, Cali- 
fornia, and billed the load out to respondent at Nashville, 
Tennessee, at approximately 6:30 p.m. on February 12. 


4. Complainant issued an invoice to respondent dated 
February 13, 1974, showing the sale to respondent on February 12 
of 750 cartons of lettuce, 2-dozen size, Royal Ruler brand, at an 
f.o.b. price of $3.75 per carton, plus 30 cents per carton cooling 
charge, for a total of $4.05 per carton or a total of $3,037.50 for the 
load. At the bottom of the invoice, however, was the notation: 
“Brokerage: Grand Prairie $75.00’’. 
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5. Of the 750 cartons of lettuce shipped by complainant on 
February 12, 300 cartons were received and accepted on February 
15 by Central Produce, Nashville, Tennessee, who paid respond- 
ent $4.05 per carton for this lettuce, plus $2.00 per carton freight, 
for a total of $1,815. The remaining 450 cartons were received and 
accepted by Joseph and Rayhill Produce, Inc., Louisville, 
Kentucky, also on February 15. A Federal inspection, for condi- 
tion only, was made in Louisville on March 4, 1974, of the 324 car- 
tons then remaining from this lot in Joseph and Rayhill’s ware- 
house. The inspection revealed an average of 40% decay, 
Bacterial Soft Rot, in the wrapper leaves, and an average of 35 % 
decay, Bacterial Soft Rot, in the head leaves. The head leaves also 
contained an average of 10 % damage from Russet Spotting. On 
March 7, 1974, a dump certificate was issued by the Department, 
certifying that the 324 cartons of lettuce were without commercial 
value and authorizing their destruction. 


6. Joseph and Rayhill accounted to respondent for the 450 car- 
tons of lettuce received by them as follows: 


126 Cartons at $2.00: $252.00 
324 Cartons Dumped: —0- 
$252.00 

Less Inspection : 16.00 

$236.00 

Less Dumping: 11.00 

$225.00 

Less Storage ‘ 90.00 

$135.00 

7. Respondent accounted to complainant for the 750 cartons of 
lettuce as follows: 


Received from Central Produce : $1,815.00 
Received from Joseph and Rayhill _ : 135.00 
$1,950.00 
Less Freight paid at $2.00 per carton : 1,500.00 
Net : $ 450.00 
8. Respondent has remitted a total of $462 by check to com- 
plainant in this transaction. 


9. The formal complaint was filed on August 28, 1974, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges that respondent was the purchaser of the 
truckload of lettuce involved herein, but has failed and/or refused 
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to pay complainant the agreed contract price for the goods. Com- 
plainant here seeks an award of reparation against respondent in 
the amount of the total f.o.b. contract price, $3,037.50, less a 
voluntary waiver of damages in the amount of $38.50, for a net of 
$2,999. 


Respondent denies that it was the purchaser of this truckload of 
lettuce. Respondent alleges that it acted only as a broker in con- 
nection with this transaction, and that as such, it kept complain- 
ant fully informed at all times of developments concerning this 
shipment. Respondent denies that it is liable in any way to com- 
plainant. 


The evidence in the case is not abundant. Complainant’s invoice 
issued on February 13 (see Finding of Fact No. 4) indicates that a 
sale of the lettuce was made by complainant to respondent on the 
previous day. However, the inference of a sale is largely negated 
by the notation “‘Brokerage: Grand Prairie $75.00” appearing at 
the bottom of the invoice. In the transaction involving the 300 
cartons of lettuce which were received by Central Produce, Cen- 
tral remitted to respondent at the same price ($4.05 per carton 
f.o.b., plus cooling) that complainant claims was the price re- 
spondent agreed to pay. It seems somewhat unusual that re- 


spondent would purchase goods, and then resell at the same price. 
The circumstance is therefore more in keeping with respondent’s 
claim that it acted herein as a broker. 


No mention has been made until now as to whether a broker’s 
memorandum of sale was executed herein. The record, in fact, 
contains two memoranda, each pertaining to the transaction with 
Joseph and Rayhill, and with each appearing to have been 
executed by respondent at a different time. One memorandum, 
No. GP 567, included in evidence as Exhibit No. 6 to the report of 
investigation, shows a sale of 450 cartons of lettuce to Joseph and 
Rayhill on February 12, 1974. This memorandum, which is un- 
signed, shows complainant as the shipper, with the sale being 
made ‘‘f.o.b.”” in one place on the memorandum, and “‘f.o.b. 
open’”’ in another. The space designating the seller is blank. The 
other memorandum, signed by respondent and received in evi- 
dence as a part of the verified answer, also is designated as No. 
567; it also shows 450 cartons of lettuce sold to Joseph and Ray- 
hill on February 12, 1974; it also shows complainant as the 
shipper; and it also leaves the ‘‘seller’’ space blank. However, this 
latter memorandum differs from the former, in that it shows an 
f.o.b. price to Joseph and Rayhill of $3.75 per carton, plus 30 
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cents cooling charge, plus $2.00 freight. This is the same price 
that Central Produce paid for the lettuce, and again, is the same 
price at which complainant allegedly sold the lettuce to respond- 
ent. 


Complainant has not denied that it received copies of these 
memoranda, nor that it made any complaint to respondent re- 
garding the contents thereof. The very fact that respondent 
issued Brokers Standard Memorandums of Sale is persuasive, to 
some degree, that respondent was acting as a broker here and was 
not involved as a purchaser. As the moving party, complainant 
has the burden of proving, by preponderance of the evidence, that 
the lettuce was purchased by respondent. See Carl F. Fischer 
Company, Inc. v. H. D. Rasner, et al., 24 A.D. 81 (1965). In our 
view of the evidence, complainant has failed to sustain its burden 
of proof in this respect. Since respondent’s liability, if any, is 
predicated upon proof that it was the purchaser of the goods in- 
volved herein, and since that has not been established, complain- 
ant has failed to state a cause of action as to respondent. The 
complaint, therefore, should be dismissed. 


ORDER 


The complaint is dismissed. Copies of this order shall be served 
upon the parties. 


(No. 16,817) 


Pet, Inc. v. Rosen Orcuarps. PACA Docket No. 2-3528. Decided 
November 14, 1975. 


Contract — breach of — failure to perform — Damages — measure of — 
Reparation 


Where respondent breached the contract in failure to perform as found herein, 
respondent is liable to complainant for damages suffered thereby in the 
amount of $11,238.75 for which reparation is awarded complainant against 
respondent. 


LeRoy W. Gudgeon, Chicago, Ill. for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $11,238.75 in 
connection with a transaction in interstate commerce involving a 
quantity of frozen cherries. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto denying liability to complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $3,000, the parties-waived oral hearing. According- 
ly, the shortened procedure set forth in section 47.20 of the Rules 
of Practice (7 CFR 47.20) is applicable to this proceeding. Under 
this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case, as is the Department’s report of 
investigation. In addition, complainant and respondent were giv- 
en the opportunity, respectively, of submitting additional evi- 
dence by means of an opening and an answering statement, but 
neither did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Pet, Inc., whose address is 
Frankfort, Michigan. 


2. Respondent is an individual, Harold E. Larson, doing busi- 
ness as Roen Orchards, whose address is P.O. Box 66, Sister Bay, 
Wisconsin. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 


3. On June 20, 1972, in the course of interstate commerce, 
complainant purchased from respondent 10,000 30-pound tins of 
frozen R.T.P. Montmorency cherries, packed 5 +1 (dry sugar), at 
an agreed price of 14 3/4 cents per pound, f.o.b. shipping point, 
U.S. Grade A, 1972 crop and pack. The contract further provided 
for payment of net cash on receipt of invoice with USDA Grade 
certificates and non-negotiable warehouse receipts attached. The 
contract also provided that complainant was to be notified when 
production would start, and that complainant would have the 
option of sending a man to respondent’s plant for further inspec- 
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tion of the product in light of the contract requirements. The con- 
tract provided for the first 30 days storage to be free to complain- 
ant, with storage thereafter to be at complainant’s expense. Re- 
spondent was to furnish and use 8,000 new tins in the packing of 
these cherries, but would be furnished 2,000 used tins (no egg 
tins) with polybag liner by complainant. 


4. The contract between the parties was negotiated by a brok- 
er, Marvin R. Polkow Company, Oak Brook, Illinois, who issued 
a Sales Confirmation on June 20, 1973. 


5. Between the dates of October 1972 and March 1973, and 
pursuant to the foregoing contract, respondent shipped a total of 
8,150 30-pound tins of cherries from shipping point in the State of 
Wisconsin to complainant at Fresno, California. These cherries, 
conforming to contract terms, were received and accepted by 
complainant in Fresno, California. 


6. Under date of March 14, 1973, complainant’s plant man- 
ager, Duane S. Williams, wrote to respondent as follows: 


We are rapidly approaching the time when we are going to need, for our 
production, the balance of the cherries from our Purchase Order No. FF 
15151. According to our records there remains a balance to be picked up of 
1,850 tins. 


Mr. Bleekman, who you have been talking with, is on vacation but re- 
ported to me before he left that we will be hearing from you about the 
balance some time shortly after March 16, 1973. Because Mr. Bleekman is 
on vacation, would you please direct your call to me. 


7. The 1,850 tins of cherries remaining to be shipped under the 
centract of June 20, 1972, have not been shipped by respondent. 


8. An informal complaint was filed on November 23, 1973, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent admits the contract as alleged by complainant, but 
apparently seeks to defend his failure to ship the remaining 1,850 
tins of cherries covered by the contract, on the ground that per- 
formance was impossible. Specifically, respondent in his answer 
alleges that on June 23, 1972, three days after respondent entered 
into this transaction with complainant, that ‘‘. . . the Secretary of 
Agriculture declared that 15 % of the 1972 pack be placed in a Re- 
serve Pool or left on the trees, which therefore took away approxi- 
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mately 150,000 pounds of fruit available which I had no control 
of’. 


A reading of the record convinces us that the parties contem- 
plated that the cherries which were the subject of this sale were 
those cherries grown and packed by respondent. In this connec- 
tion the evidence in the report of investigation compiled by the 
Department shows that respondent’s production during the pack 
year of 1972 was 1,339,508 pounds of raw cherries, which packed 
out to a total of 1,101,986 pounds. Of this total pack-out, 222,690 
pounds were Grade C, or substandard cherries, leaving a total of 
879,296 pounds of Grade A cherries available. Of this quantity, 
12,840 pounds were required to be put into the Reserve Pool, 
leaving a net poundage of 866,456 Grade A cherries available to 
fill respondent’s contractual obligations. 


Evidence contained in the report of investigation reveals that 
respondent, during May and June 1972, had contracted to sell 
1,037,500 pounds of Grade A cherries to parties not involved in 
this proceeding. The evidence does not reveal, however, whether 
respondent’s contracts with these third parties required that these 
contracts be filled with cherries grown and packed by respondent, 
as was the case in respondent’s contract here with complainant, or 
whether the 1,037,500 pounds of cherries could be supplied by re- 
spondent from any source so long as they met grade require- 
ments. 


Under the circumstances which prevail herein, we think that re- 
spondent was bound to honor his contract with complainant in full 
by tendering Grade A cherries packed out and delivered from re- 
spondent’s 1972 pack, in accordance with the terms of the con- 
tract of June 20, 1972. There is no question of proration pre- 
sented, since there is no evidence that respondent’s other pur- 
chasers contracted with respondent for cherries from any 
particular source, or were entitled to claim that their cherries were 
to be supplied only from those grown and packed by respondent. 
As to respondent’s ability to perform, its total pack-out of Grade 
A frozen cherries for 1972 greatly exceeded the total quantity sold 
to complainant, so that no question is presented as to the avail- 
ability of the cherries for this contract despite respndent’s claims 
concerning the effects of the set-aside provision of the Cherry 
Marketing Order of June 1972. Accordingly, we conclude that re- 
spondent’s failure to ship the 1,850 30-pound tins of cherries re- 
maining due complainant under the contract was a breach thereof, 
in violation of section 2 of the Act. 
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The measure of damages for non-delivery by the seller is the 
difference between the contract price, and the market price when 
the buyer learned of the breach. Uniform Commercial Code, Sec- 
tion 2-713. The contract price here for the cherries was 14 3/4 
cents, while the market value of frozen cherries, according to com- 
plainant’s evidence, was 35 cents per pound at the time of the 
breach, when it became clear that respondent would not perform 
on the remainder of the contract. The difference between the two 
figures, therefore, is 20 1/4 cents per pound. Applying this figure 
to the 1,850 tins, or 55,500 pounds, which respondent failed to 
ship complainant, gives us $11,238.75, which figure represents 
complainant’s damages stemming from respondent’s breach. 
Reparation in this amount should be awarded to complainant 
against respondent, with interest. 


Respondent in his answer has alleged that complainant failed to 
supply the 2,000 used tins specified in the contract, to be used 
herein in connection with this pack-out. Complainant, on the 
other hand, contends that it offered the used tins to respondent, 
but that respondent, in effect, would not accept them. We do not 
find it necessary to resolve this question, however, for even if 
complainant did breach the contract in this respect, respondent 
has failed to show what damages, if any, resulted therefrom. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $11,238.75, with interest thereon 
at the rate of 8 % per annum from June 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,818) 


BusHMAN’s Inc. v. LArry MiskeL_t Co. PACA Docket No. 2-3861. 
Decided November 24, 1975. 


Order for undisputed amount 


Complainant pro se. 
Respondent pro se. 
F. Barron, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed June 27, 1975, complainant seeks 
reparation against respondent in the amount of $15,002.69 in con- 
nection with nine shipments of potatoes in interstate commerce. 


Complainant, Bushmans’ Inc., is licensed under the Act as a 
corporation whose address is Box 167, Rosholt, Wisconsin. Re- 
spondent is an individual, Larry P. Miskell, doing business as 
Larry Miskell Company whose address is 33 Produce Row, St. 
Louis, Missouri. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


In his answer, respondent admits owing complainant 
$12,020.64. Complainant has notified the Department that subse- 
quent to the filing of the complaint it received $1,500, from re- 
spondent. This leaves an undisputed balance due of $10,520.64. 


Respondent’s failure to pay complainant the latter amount is in 
violation of section 2 of the Act (7 U.S.C. 499b). Accordingly, the 
issuance of an order without further procedure is appropriate 
pursuant to section 47.8(b) of the Rules of Practice (7 CFR 
47.8(b)). Respondent shall pay to complainant $10,520.64 within 
30 days from the date of this order, with interest thereon at 8 per- 
cent per annum from February 1, 1975, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 16,819) 


Marne Packers, Inc. v. Monticetto Potato Suppers, INc. 
PACA Docket No. 2-3597. Decided November 24, 1975. 


Order on reconsideration 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on September 16, 1975, awarding reparation to 
complainant against respondent, and dismissing respondent’s 
counterclaim. A copy of the order was served upon respondent on 
September 19, 1975. Respondent, on October 10, 1975, filed a 
petition for reconsideration of the order of September 16, 1975. On 
October 16, 1975, a stay order was issued, staying the order of 
September 16, 1975, pending the issuance of a further order in this 
proceeding. 


Respondent, in its petition, takes exception to our order of Sep- 
tember 16, 1975, on several grounds. We have reconsidered our 
order of September 16, 1975, in the light of these exceptions, and 
find that all of these matters were before us and were thoroughly 
analyzed and considered at the time of the issuance of such order. 
In our opinion the order of September 16, 1975, is supported by 
the evidence of record and by the law applicable thereto. Accord- 
ingly, respondent’s petition is hereby dismissed without prior 
service upon complainant; the stay order of October 16, 1975, is 
vacated; and the order of September 16, 1975, is hereby rein- 
stated, with the reparation awarded therein to be paid within 30 
days from the date of this order. 


Copies.of this order shall be served upon the parties. 


(No. 16,820) 


Tri Propuce Company v. M Anp T Cuirico, Inc. PACA Docket 
No. 2-3582. Decided November 24, 1975. 


Order on reconsideration 
John R. Catlin, Newport Beach, CA, for complainant. 


Edward A. Waters, Buffalo, N.Y., for respondent. 
Bill Bingham, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on October 10, 1975, awarding reparation to 
complainant against respondent, M and T Chirico, Incorporated. 
Respondent filed a petition for reconsideration on November 4, 
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1975, contending that our order of April 23, is in error in several 
respects. 


We have reviewed the record of this case with particular 
emphasis upon respondent’s contention, and we are of the opinion 
the respondent’s charge of error in this instance is without merit. 
We conclude that all the issues raised in respondent’s petition for 
reconsideration were sufficiently considered in the order of 
October 10, 1975, and that that order is supported by the evidence 
and by the law applicable thereto. Accordingly, the petition is 
dismissed without prior service of such petition on respondent; 
the stay order of November 6, 1975, is vacated; and the order of 
October 10, 1975, is reinstated, except that the time for payment 
of the reparation awarded therein shall be within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


DISMISSAL — ON REQUEST OF COMPLAINANT 


(No. 16,821) 
G. & S. Propuce Company, Inc. v. STEVENSON PropucE ComPANy, 


Inc. PACA Docket No. 2-3950. In order issued November 7, 
1975, by Donald A. Campbell, Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 16,822) 


Tri Propuce Company v. M&T Cuirico, Inc. PACA Docket No. 
2-3582. In order issued November 6, 1975, by Donld A. 
Campbell, Judicial Officer. 


(No. 16,823) 
TrmBer Rince Fruit Farm v. Crown Orcnarp Company. PACA 


Docket No. 2-3213. In order issued October 28, 1975, by 
Donald A. Campbell, Judicial Officer. 
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(No. 16,824) 
VuKAsovicnu, Inc. v. Big D Brokerace Co., Inc. PACA Docket 


No. 2-3916. In order issued November 19, 1975, by Donald 
A. Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 16,825) 


HANSEN Fruit & Cotp Storace Company, Inc. v. Bic D Broker- 
AGE Co. Inc. PACA Docket No. 2-3964. Reparation of 
$21,844.00 with 8 percent interest from February 1, 1975, 
awarded complainant against respondent in order issued 
November 4, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,826) 


Senini Arizona, Inc. v. G. I. Propuce Co., Inc. PACA Docket 
No. 2-3918. Reparation of $3,340.65 with 8 percent interest 
frm June 1, 1975, awarded complainant against respondent 
in order issued November 6, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,827) 


E. A. Brown Tomartogs, Inc. v. Patrick M. Karam d/b/a R. J. 
Propuce Company. PACA Docket No. 2-3945. Reparation of 
$126.00 with 8 percent interest from April 1, 1975, awarded 
complainant against respondent in order issued November 7, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,828) 


GARDEN STATE Farms, Inc. v. FAtK’s Distrisutors, Inc. PACA 
Docket No. 2-3946. Reparation of $1,639.50 with 8 percent 
interest from January 1, 1975, awarded complainant against 
respondent in order issued November 7, 1975, by Donald 
A. Campbell, Judicial Officer. 
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(No. 16,829) 


Cuick Orcuarps, Inc. v. UNcLE Remus Propuce Company. PACA 
Docket No. 2-3963. Reparation of $2,630.25 with 8 percent 
interest from March 1, 1975, awarded complainant against 
respondent in order issued November 11, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,830) 


Tue GARIN Company v. Paut S. VILLARREAL, d/b/a RELIABLE PrRo- 
pucE Co. PACA Docket No. 2-3969. Reparation of $259.78 
with 8 percent interest from November 1, 1974, in order 
issued November 11, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,831) 


Inter Harvest, Inc. v. JHS Propuce Inc. PACA Docket No. 
2-3970. Reparation of $5,718.00 with 8 percent interest from 
July 1, 1975, awarded complainant against respondent in 


order issued November 11, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,832) 


SPRNGFIELD TomATo, Inc. v. A. CARDAMONE & Sons, Inc. PACA 
Docket No. 2-3966. Reparation of $16,776.25 with 8 percent 
interest from March 1, 1975, awarded complainant against 
respondent in order issued November 11, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,833) 


A. H. Braprorp v. KENNETH StouT Propuce, Inc. PACA Docket 
No. 2-3974. Reparation of $16,000.00 with 8 percent interest 
from October 1, 1974, awarded complainant againt respond- 
ent in order issued November 12, 1975, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 16,834) 


Export TRADING Company v. ANTHONY J. Levatino, Inc. PACA 
Docket No. 2-3975. Reparation of $1,301.00 with 8 percent 
interest from June 1, 1975, awarded complainant against 
respondent in order issued November 12, 1975, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,835) 


PATTERSON FROZEN Foops, INc. v. CHESAPEAKE CREAMERIES, INC. 
d/b/a Cuesco Foops Division. PACA Docket No. 2-3965. 
Reparation of $5,517.90 with 8 percent interest from Febru- 
ary 1, 1975, awarded complainant against respondent in 
order issued November 12, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,836) 


Santa Ciara Propuce, Inc v. JHS Propuce Inc. PACA Docket 
No. 2-3971. Reparation of $849.48 with 8 percent interest 


from June 1, 1975, awarded complainant against respondent 
in order issued November 12, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,837) 


CcoLtorapo Potato Growers EXCHANGE v.. ANTHONY J. LEVATINO, 
Inc. PACA Docket No. 2-3947. Reparaton of $3,718.75 with 
8 percent interest from May 1, 1975, awarded complainant 
against respondent in order issued November 13, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,838) 


Raysurn Brotuers, Inc. v. Ronnie G. Murpuree, d/b/a Mur- 
PHREE’S Propuce. PACA Docket No. 2-3949. Reparation of 
$3,362.25 with 8 percent interest from January 1, 1975, 
awarded complainant against respondent in order issued 


November 13, 1975, by Donald A. Campbell, Judicial Of- 
ficer. 





1758 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 34 A.D. 1758 


(No. 16,839) 


STaTE Propuce Brokers, Inc. v. JAMES P. Moreno, d/b/a Bic 
VALLEY Propuce Distrisutors. PACA Docket No. 2-3941. 
Reparation of $972.22 with 8 percent interest from Aprl 1, 
1975, awarded complainant against respondent in order 
issued November 13, 1975, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 16,840) 


Martin Sorkin, d/b/a TrkvAH OrcHarps v. WALTER D. SLoan. 
PACA Docket No. 2-3948. Reparation of $571.00 with 8 per- 
cent interest from October 1, 1974, awarded complainant 
against respondent in order issued November 25, 1975, by 
Donald A. Campbell, Judicial Officer. 
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